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Stakeholder representation in international environmental standardisation
Joint Communiqué by ANEC, ECOS, and the Pacific Institute

Franz Fiala, in collaboration with Ralf Lottes, Jason Morrison, and Nina Klemola

International standardisation in the field of the environ-
ment has long been considered an important tool in
contributing to sustainable production and sustainable
development policies at the global level." This has in
particular been the aim of the ISO 14000 series of stan-
dards on environmental management, developed by ISO*
Technical Committee (hereinafter referred to as ‘TC’)
207 on Environmental Management. To help ensure that
the International Standards developed by ISO enjoy a
degree of credibility and legitimacy, the ISO Strategic
Plan® lists as one of its key objectives the need to ensure
that interested and affected stakeholders are adequately
involved in ISO’s work and processes. The importance of
ensuring the participation of public interest groups is
also echoed in the ISO Code of Ethics.

Despite the noble objectives of openness and transpar-
ency, consumer and environmental NGOs have long
wrangled with the issue of business dominance and the
marginalisation of public interests in standardisation. To
help improve this imbalance in the particular case of ISO
TC 207, a mixed group of NGO representatives and the
TC leadership — the so-called NGO-CAG Task Force —
was tasked in 2003 with developing a pair of operating
procedures to improve the balance of stakeholder par-
ticipation in the work of the TC. While one proposed set
of procedures addresses liaison organisations®, the other
facilitates more balanced stakeholder participation and
decision-making in standards development. Regrettably
the resulting draft procedures, presented at the last meet-
ing of ISO TC 207 in June 2008, met with sustained
opposition from several national delegations and as a
result the documents, representing numerous years of
work, were rejected without a proper debate being held
amongst members. This casual rejection marks a notable
setback in the improvement of public interest representa-
tion in international standardisation.

This paper reflects the long process of development of
operational procedures for balanced stakeholder in-
volvement in ISO TC 207 on Environmental Manage-
ment, and highlights the need for a change in the way
environmental standards, supporting broader public
policies, are developed.

See European Standardization Procedures: A Model for Reform by Martin
Fihr, elni review 2/1996, 22.

The International Organisation for Standardisation

3 IS0 Strategic Plan 2005-2010 ‘Standards for a sustainable world’
International or broadly-based regional organisations which participate in
Technical Committees, e.g. ANEC — the European Consumer Voice in

Standardisation, or ECOS - European Environmental Citizens’ Organisation
for Standardisation

1 Lack of balanced representation

Non-governmental organisations (hereafter referred to
as ‘NGOs’) have on many occasions decried the busi-
ness community’s dominance in standardisation. The
basic principles of international standardisation work
— consensus-building based on national positions —
suggest that standards are based on broad support by
all parties concerned and that all stakeholder positions
are adequately reflected in the national positions.

However, this is often not the case. National mirror
committees are typically dominated by business repre-
sentatives, with NGO and other public interest repre-
sentatives either in a minority position or not repre-
sented at all. Hence, the “national consensus” tends to
be little more than a business perspective in disguise
as the business community not only has the most to
gain from influencing the content of standards, but has
the resources available to participate. Moreover, it
must be stressed that national standards bodies are free
to choose the composition of their delegations to ISO
Committees, and thus these are primarily composed of
business interests. In the case of ISO TC 207, the term
“business” should be interpreted to mean primarily
industry coupled with environmental consultants and
certifiers.

Meanwhile, NGOs’ minority positions at the national
level, if present at all, are often “filtered” by the sys-
tem: although their direct participation at the interna-
tional level is possible, such “liaison organisations”
have few rights and thus the practical impact of their
involvement remains negligible.

2 Developing alternative approaches

As a result of the mistrust of the NGO community
concerning the traditional procedural rules of stan-
dardisation, a different route was chosen when ISO
initiated work in the field of social responsibility
(hereinafter referred to as ‘SR’) in January 2005. This
ISO project relies on a stakeholder-based approach.
Six different stakeholder categories were defined by
the group: industry, consumers, government, labour,
NGO, and SSRO (Service, Support, Research and
Others). A national standards body is only allowed to
nominate one person per stakeholder category to the
Working Group (‘WG’), and all expert members of
the WG act in a personal capacity and can express
their (stakeholder) perspective. Moreover, the stake-
holders form caucuses which hold meetings along
with WG meetings and develop joint positions on
certain key issues (e.g. whether a working document
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should be upgraded to a higher level). It should be
noted, however, that even this ISO WG falls back on
the traditional standardisation procedures once the
document leaves the working draft level and reaches
higher document stages — relying primarily on na-
tional “consensus” positions. Although it is recom-
mended that national standards forward stakeholder
positions opposing the national consensus view”, it is
clear that the focus shifts and such stakeholder posi-
tions will not be more than a side stream in the game.

Several operational procedures have been developed
in support of the ISO SR process. Due to the lack of
resources of some stakeholders, these procedures have
not yet led to a fully balanced representation in the
WG SR in practice, but there is broad agreement that
they constitute a major improvement compared to the
traditional way of ISO standards-making. Considering
the close link between the subject of social responsi-
bility and of environmental management, two of these
ISO SR procedures formed the basis of the documents
prepared by the ISO TC 207 NGO-CAG Task Force,
set up within ISO TC 207.

It is worth highlighting that there are a number of
institutions which have developed procedures follow-
ing a multi-stakeholder decision-making process, such
as those developed under the umbrella of the Interna-
tional Social and Environmental Labelling Alliance®.
These enjoy a generally higher level of support among
civil society representatives than ISO Committees
following the national (business-led) consensual proc-
ess referred to above.

3 TheISO TC 207 NGO-CAG Task Force

After several years of debate on NGO issues within
ISO TC 207, a document entitled “Increasing the
Effectiveness of NGO Participation in I1SO TC207"’
was agreed upon by NGO representatives in 2003.
The document outlined major difficulties of NGO
participation in ISO standardisation and called for
complementing ISO procedural rules with specific
measures to strengthen the NGO voice. The document
was the starting point for the work of the so-called
NGO-CAG Task Force®, created in the same year.
The NGO-CAG Task Force consisted of representa-
tives from NGOs — including ANEC’ and the Pacific
Institute'® — elected by an NGO Forum and the ISO

According to the ISO TMB WG SR ‘Operating procedure providing guidance
on national input to the WG SR, “The national consensus positions and liai-
son D comments will be the basis for experts’ deliberations within the WG
on how to revise the [draft] text”.

6 ISEAL, e.g. Forest Stewardship Council, Social Accountability International,
Fairtrade Labelling Organisations International, etc.

See: http://www.pacinst.org/inni/NGOParticipation/N28Final.pdf
8 The NGO-CAG (Chairman’s Advisory Group) Task Force
9 ANEC - the European Consumer Voice in Standardisation - www.anec.eu

10 pacific Institute for Studies in Development, Environment, and Security —
www.pacinst.org

TC 207 leadership. It is important to stress that the
Task Force consisted of an equal number of NGO
representatives and members of the Committee’s gov-
erning body, and was chaired by the Pacific Institute.

As a first step this Task Force came up with a work
plan which contained several proposals, the most
important being that the “7C207 should assign the
Task Force responsibility for reviewing the areas of
the ISO Directives that pertain to stakeholder in-
volvement, and subsequent to the review, for develop-
ing operational guidance for TC207 in ways of im-
proving its stakeholder involvement.” This proposal
achieved an approval rate of 81% in ISO TC 207
when balloted in 2004, with opposition from seven
countries, including the biggest European countries.

Subsequently, an analysis of the ISO Directives'' was
carried out by the Task Force. The analysis showed
numerous shortcomings and inconsistencies in the ISO
procedural rules, including the definition of one of the
key concepts of standardisation work — the consensus
principle. Its definition — absence of “sustained oppo-
sition” — implies a broad agreement of all parties in-
volved. However, it is nowhere explained what “sus-
tained opposition” precisely is and how it can be ex-
pressed. The positions of liaison organisations are of
minor relevance in this context, as they do not have
any formal means to express consent or dissent. How-
ever, the ISO Directives also provide that “fechnical
committees and subcommittees shall seek the full and,
if possible, formal backing of the organisations having
liaison A status” (those participating at the TC or SC
level) — although no detailed guidance about when and
how this should be done is given in the Directives.

4 Recommendations for operational guidance

The analysis of the ISO Directives, carried out by the
NGO-CAG Task Force, also identified possible com-
plementary provisions not in conflict with the ISO
Directives. The subsequent key recommendations for
operational guidance can be categorised under four
headings; consensus-building, balanced representa-
tion, the role of liaison organisations, and appeals
mechanisms.

Firstly, regarding consensus building, the Task Force
recommended that a written procedure on how TC 207
participants could formally express “sustained opposi-
tion” or “substantial objections” vis-a-vis the ISO
Directives should be put in place, and that a clear
statement that this procedure is meant to be used by P-
members and liaison organisations is needed. The
Task Force also recommended the inclusion of a
statement that all substantial objections are to be
treated equally, irrespective of their origin and that an

1 ISO/IEC Directives, Part 1 - Procedures for the technical work; ISO/IEC
Directives, Part 2 - Rules for the structure and drafting of International Stan-
dards
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effort should be made by the TC’s or the relevant
subgroup’s leadership to resolve all conflicts as far as
possible.

Secondly, the group recommended improving national
input and decision-making in the ISO structure by
providing guidance on the current practice regarding
stakeholder involvement at the national level, and on
the communication of minority positions not covered
by national positions during enquiries on draft stan-
dards. The group recommended that such communica-
tions would be circulated at the international level for
informational purposes. Other recommendations on
balanced representation included the introduction of a
stakeholder categorisation scheme that could be used
to track stakeholder participation at TC 207-related
meetings; guidance on stakeholder composition for
national delegations to ISO TC 207 and its working
partieslz; operational procedures for WGs on how to
identify different stakeholder needs and how to
achieve an outcome of the discussions which is as
balanced as reasonably possible; and finally, the intro-
duction of guidance on the composition of the ISO TC
207 CAG and any other existing advisory group with
respect to the balance of interests.

Thirdly, the Task Force recommended improving the
role of liaisons by introducing an indicative (informal)
voting procedure for A-liaisons regarding preliminary
work items, approval of new work items, draft stan-
dards, and resolutions. Other key recommendations
included the requirement that the negative indicative
votes of A-liaisons are resolved in an equally consci-
entious manner as negative votes of national standards
bodies, and that any decision of the TC is reviewed in
the case of a significant number of negative indicative
votes from A-liaisons. The Task Force also recom-
mended that A-liaisons should receive draft standards
for comment, and the compilation of comments fol-
lowing the public enquiries.

Fourthly, the Task Force made recommendations
relating to the appeals procedures and suggested the
establishment of an informal conflict resolution
mechanism that does not involve the Chief Executive
Officer of ISO and would stay strictly within TC 207.
The group considered that such a mechanism could be
accessed by all P-members and A-liaisons, and rec-
ommended for it to cover only substantive objections
to draft standards which have been notified during
enquiries on draft standards and resolutions. The Task
Force proposed that this could work at the levels of

12 This should take into account the stakeholder categories as defined in the
NGO-CAG Task Force’s Guidance on Stakeholder Categories in 1ISO TC
207. The ISO WG SR has defined six categories of stakeholders: Consum-
ers, Government, Industry, Labour, NGO and Other (renamed in Service,
support, research and others). It is recommended that national delegations
consist of one person per stakeholder group. If a stakeholder group does not
want to make use of the right to be represented in the WG, another stake-
holder group may fill in, but there is a maximum of two representatives per
stakeholder group.

the WGs, the Sub-Committees, and the TCs by estab-
lishing small dispute arbitration panels.

The NGO-CAG Task Force approved this recommen-
dations document in early 2006, and the recommenda-
tions for operational guidance and the analysis of ISO
rules were circulated to the ISO TC 207 members in
April 2007. Based on the document, the Task Force
elaborated two operational procedures for some of the
aspects identified above.

5 Suggested operational procedures

The two suggested operational procedures were based
on their ISO WG SR counterparts and had been sub-
mitted to a consultation procedure which led to the
deletion of some elements — such as the appeals
mechanism mentioned above — ahead of the ISO TC
207 meetings of June 2008. Further deletions and
amendments were made during the TC 207 meeting in
the hope that doing so would persuade some oppo-
nents of the proposed procedures to support the re-
vised proposals. Unfortunately this proved not to be
the case, despite confirmation from the ISO Central
Secretariat that the proposed procedures were in com-
pliance with the ISO Directives.

The first set of draft operating procedures aims to
improve balanced stakeholder participation in ISO TC
207. The main elements of this procedure are:

— The registration of meeting participants including
affiliation (national standards body or liaison,
stakeholder category, developing or developed
country) and the provision of participation statistics
using these categories;

— Creation of an “Advisory Group on Balanced Par-
ticipation to monitor regional and stakeholder bal-
ance in standards development” and to address im-
balances;

— Obligation on Working Group Convenors to assess
differences along stakeholder or regional lines and
to take them into consideration in the consensus
building process; and

— Consideration of optional measures to improve
stakeholder balance.

The second set of draft operating procedures relate to

Liaison A and D Organisations. The main elements of

this procedure are:

— Rules and criteria for the application of potential
Liaison A and D organisations;

— Review and assessment of the applications against
the criteria;

— Decision-making process on approval of liaisons;

— Review of liaison arrangements and revocation;

— Provisions for full and formal backing of the or-
ganisations having liaison A status for draft stan-
dards, and other documents subject to an approval
procedure;
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— Request for an explicit indication of support for the
relevant document;

— Provision of a summary table indicating the level of
support for each document from each Liaison A or-
ganisation; and

— Consideration of the support from all liaison A
organisations in decision-making.

These provisions are quite modest compared with

approved rules for the ISO WG SR which go so far as

to require that only one person per stakeholder cate-
gory is allowed to join the group, and where six stake-
holder groups have been created.

6 End of the road for the NGO-CAG Task Force

It became clear at the June 2008 meetings of ISO TC
207 that those who had opposed the process to im-
prove balanced stakeholder participation from the very
onset were vigorously fighting the Committee’s adop-
tion of the culmination of ten years of NGO-related
discussions and the key outputs of four years of work
of the NGO-CAG Task Force. The Task Force’s ef-
forts to dilute the draft procedures still further during
the meetings did not help. Subsequently, the contro-
versial and disappointing decision not to submit the
papers to a plenary discussion was taken by the Chair
of the Committee.

Considering the NGO-CAG Task Force had been
charged by the TC to come up with procedural pro-
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posals, it can be argued that the TC should have had,
at the very least, a chance to debate the outcome of the
efforts and the document should have progressed to a
ballot after the meeting. Instead, as a gesture, an alter-
native to the operating procedures was suggested: an
“NGO Contact Group” advising the TC 207 Chair on
NGO matters. This alternative cannot be accepted by
non-governmental organisations as a real alternative to
the objectivity of the rejected procedures.

7 Conclusions

The decision taken at the ISO TC 207 meetings in
June 2008 should be regarded as a crushing defeat for
consumer and environmental interests in standardisa-
tion, with the outcomes unlikely to enhance the faith
of NGOs in the standardisation process.

At a higher level, the developments in this Committee
tangibly demonstrate that when it comes to actual
standards development, ISO is far from fulfilling its
strategic policy commitment to ensure broad and
meaningful public interest participation in advancing
its goal of developing standards for a sustainable
world. Until and unless ISO takes more meaningful
steps to implement this commitment, it can be ques-
tioned whether it is indeed the appropriate forum to
develop international standards in support of such
broader public policies.
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The Oko-Institut (Institut fir ange-
wandte Okologie - Institute for Ap-
plied Ecology, a registered non-
profit-association) was founded in
1977. Its founding was closely con-
nected to the conflict over the build-
ing of the nuclear power plant in
Wyhl (on the Rhine near the city of
Freiburg, the seat of the Institute).
The objective of the Institute was
and is environmental research inde-
pendent of government and industry,
for the benefit of society. The results
of our research are made available
of the public.

The institute's mission is to analyse
and evaluate current and future
environmental problems, to point out
risks, and to develop and implement
problem-solving  strategies  and
measures. In doing so, the Oko-
Institut follows the guiding principle
of sustainable development.

The institute's activities are organ-
ized in Divisions - Chemistry, Energy
& Climate Protection, Genetic Engi-
neering, Sustainable Products &
Material Flows, Nuclear Engineering
& Plant Safety, and Environmental
Law.

The Environmental Law Division
of the Oko-Institut:

The Environmental Law Division
covers a broad spectrum of envi-
ronmental law elaborating scientific
studies for public and private clients,
consulting governments and public
authorities, participating in law draft-
ing processes and mediating stake-
holder dialogues. Lawyers of the
Division work on international, EU
and national environmental law,
concentrating on waste manage-
ment, emission control, energy and
climate protection, nuclear, aviation
and planning law.

Contact

Freiburg Head Office:

P.O. Box 5002 40

D-79028 Freiburg

Phone +49 (0)761-4 52 95-0
Fax +49 (0)761-4 52 95 88

Darmstadt Office:
Rheinstrasse 95

D-64295 Darmstadt

Phone +49 (0)6151-81 91-0
Fax +49 (0)6151-81 91 33

Berlin Office:
Novalisstrasse 10

D-10115 Berlin

Phone +49(0)30-280 486 80
Fax +49(0)30-280 486 88
www.oeko.de

The University of Applied Sciences
in Bingen was founded in 1897. It is
a practiceorientated academic insti-
tution and runs courses in electrical
engineering, computer science for
engineering, mechanical engineer-
ing, business management for engi-
neering, process engineering, bio-
technology, agriculture, international
agricultural trade and in environ-
mental engineering.

The Institute for Environmental Stud-
ies and Applied Research
(ILE.S.A.R.) was founded in 2003 as
an integrated institution of the Uni-
versity of Applied Sciences of Bin-
gen. I.LE.S.A.R carries out applied
research projects and advisory ser-
vices mainly in the areas of envi-
ronmental law and economy, envi-
ronmental management and interna-
tional cooperation for development
at the University of Applied Sciences
and presents itself as an interdisci-
plinary institution.

The Institute fulfils its assignments

particularly by:

o Undertaking projects in develop-
ing countries

o Realization of seminars in the
areas of environment and devel-
opment

e Research for European Institu-
tions

e Advisory service for companies
and know-how-transfer

Main areas of research:

e European environmental policy
0 Research on implementation of
European law
o Effectiveness of legal and eco-
nomic instruments
o European governance

e Environmental advice in devel-
oping countries
o0 Advice for legislation and insti-
tution development
o0 Know-how-transfer

e Companies and environment
o Environmental management
0 Risk management

Contact

Prof. Dr. jur. Gerhard Roller
University of Applied Sciences
Berlinstrasse 109

D-55411 Bingen/Germany
Phone +49(0)6721-409-363
Fax +49(0)6721-409-110
roller@fh-bingen.de

www.fh-bingen.de

sofia

The Society for Institutional Analysis
was established in 1998. It is located
at the University of Applied Sciences
in Darmstadt and the University of
Gottingen, both Germany.

The sofia research group aims to
support regulatory choice at every
level of public legislative bodies (EC,
national or regional). It also analyses
and improves the strategy of public
and private organizations.

The sofia team is multidisciplinary:
Lawyers and economists are col-
laborating with engineers as well as
social and natural scientists. The
theoretical basis is the interdiscipli-
nary behaviour model of homo
oeconomicus institutionalis, consid-
ering the formal (e.g. laws and con-
tracts) and informal (e.g. rules of
fairness) institutional context of indi-
vidual behaviour.

The areas of research cover

e Product policy/REACh

Land use strategies

Role of standardization bodies

Biodiversity and nature conversa-

tion

Water and energy management

Electronic public participation

e Economic opportunities deriving
from environmental legislation

o Self responsibility

sofia is working on behalf of the

¢ VolkswagenStiftung

e German Federal Ministry of Edu-
cation and Research
Hessian Ministry of Economics

e German Institute for
Standardization (DIN)

e German Federal Environmental
Agency (UBA)

e German Federal Agency for Na-
ture Conservation (BfN)

e Federal Ministry of Consumer
Protection, Food and Agriculture

Contact

Darmstadt Office

Prof. Dr. Martin Fihr — sofia
University of Applied Sciences
Haardtring 100

D-64295 Darmstadt/Germany
Phone +49(0)6151-16-8734/35/31
Fax +49(0)6151-16-8925
fuehr@sofia-darmstadt.de
www.h-da.de

Gottingen Office

Prof. Dr. Kilian Bizer — sofia
University of Géttingen

Platz der Géttinger Sieben 3
D-37073 Gottingen/Germany
Phone +49(0)551-39-4602
Fax +49(0)551-39-19558
bizer@sofia-darmstadt.de

www.sofia-research.com
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elni

In many countries lawyers
are working on aspects of
environmental law, often as
part of environmental initia-
tives and organisations or as
legislators. However, they
generally have limited con-
tact with other lawyers
abroad, in spite of the fact
that such contact and com-
munication is vital for the
successful and effective
implementation of environ-
mental law.

Therefore, a group of
lawyers from various coun-
tries decided to initiate the
Environmental Law Net-
work International (elni) in
1990 to promote internation-
al communication and coop-
eration worldwide. Since
then, elni has grown to a
network of about 350 indi-
viduals and organisations
from all over the world.

Since 2005 elni is a regis-
tered non-profit association
under German Law.

elni coordinates a number
of different activities in
order to facilitate the com-
munication and connections
of those interested in envi-
ronmental law around the
world.

XESAR

Institute for Ervionments
anid Applied Research

@

Coordinating Bureau

The Coordinating Bureau was origi-
nally set up at and financed by Oko-
Institut in Darmstadt, Germany, a non-
governmental, non-profit research
institute.

Three organisations currently share
the organisational work of the network:
Oko-Institut, IESAR at the University of
Applied Sciences in Bingen and sofia,
the Society for Institutional Analysis,
located at the University of Darmstadt.
The person of contact is Prof. Dr. Roller
at IESAR, Bingen.

elni Review

The elni Review is a bi-annual, Eng-
lish language law review. It publishes
articles on environmental law, focussing
on European and intemational environ-
mental law as well as recent develop-
ments in the EU Member States. It is
published by Oko-Institut (the Institute
for Applied Ecology), IESAR (the Insti-
tute for Environmental Studies and
Applied Research, hosted by the Univer-
sity of Applied Sciences in Bingen) and
sofia (the Society for Institutional
Analysis, located at the University of
Darmstadt). The Coordinating Bureau is
currently hosted by the University of
Bingen. elni encourages its members to
submit articles to the Review in order to
support and further the exchange and
sharing of experiences with other mem-
bers.

elni Conferences and Fora

elni conferences and fora are a core
element of the network. They provide
scientific input and the possibility for
discussion on a relevant subject of envi-
ronmental law and policy for interna-
tional experts. The aim is to gather
together scientists, policy makers and
young researches, providing them with
the opportunity to exchange views and
information as well as to develop new
perspectives.

The aim of the elni fora initiative is to
bring together, on a convivial basis and
in a seminar-sized group, environmental
lawyers living or working in the Brus-

elni, ¢/o Institute for Environmental Studies and Applied Research
FH Bingen, Berliner Strafie 109, 55411 Bingen/Germany

sofi

sels area, who are interested in sharing
and discussing views on specific topics
related to environmental law and poli-

cies.

Publications series

* Access to justice in Environmental
Matters and the Role of NGOs, de
Sadeleer/Roller/Dross, Europa Law
Publishing, 2005,

Environmental Law Principles in
Practice, Sheridan/Lavrysen (eds.),
Bruylant, 2002.

Voluntary Agreements - The Role of
Environmental Agreements, elni (ed.),
Cameron May Ltd., London, 1998.
Environmental Impact Assessment -
European and Comparative; Law and
Practical Experience. elni (ed.),
Cameron May Ltd., London, 1997,
Environmental Rights: Law, Litigation
and Access to Justice, Deimann /
Dyssli (eds.), Cameron May Ltd.,
London, 1995,

Environmental Control of Products
and Substances: Legal Concepts in
Europe and the United States,
Gebers/Jendroska (eds.), Peter Lang,
1994,

Dynamic Intemational Regimes: Insti-
tutions of International Environmental
Govemance, Thomas Gehring; Peter
Lang, 1994.

Environmentally Sound Waste Man-
agement? Current Legal Situation and
Practical Experience in Europe,
Sander/ Kiippers (eds.), P. Lang, 1993
Licensing Procedures for Industria
Plants and the Influence of EC Direc-
tives, Gebers/Robensin (eds.), P. Lang,
1993,

Civil Liability for Waste, v.
Wilmowsky/Roller, P. Lang, 1992.
Participation and Litigation Rights of
Environmental Associations in
Europe, Fiihr/ Roller {eds.), P. Lang,
1991.

.

Elni Website: elni.org

On the elni website www.elni.org one
finds news of the network and an index
of articles. It also indicates elni activities
and informs about new publications.
Internship possibilities are also pub-
lished online.
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