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Editorial

It has been nearly ten years now since the Aarhus Conven-
tion entered into force and imposed on parties and public
administrations obligations regarding access to informa-
tion, public participation in decision-making and access to
justice. Since then, practitioners have gained diverse ex-
periences on the practical application of the three pillars
provisions, and their implementation into national laws
and related issues, e.g. enforcement. This issue of the elni
Review includes valuable insights into this matter.

Specid focus in this issue is placed on the currently dis-
cussed revision of the IPPC Directive takes a specia place
in this issue of the elni Review. This topic will also be
continued in the next issue of the journal to reflect the
ongoing discussion. As previously announced, eni is
planning an elni Conference (see page 46 of this journal),
amajor event by the end of 2010, on the Industrial Emis-
sions Directive. Therefore, you are invited to send us your
contribution for the elni Review and, if you are willing to
discuss it with others, you are naturally welcome to submit
aproposal for the event, too. Soon, there will be an official
cal on our webpage (www.elni.org) providing further
information on the conference.

This issue 2/2009 of the elni Review offers the following
contributions:

In her article on the Conference “EU Enforcement Policy
of Community Environmental law as presented in the
Commission Communication on implementing European
Community Environmental law” which took place on
8 July 2009 in Brussels, Marta Ballesteros discusses the
implementation of European Community Environmental
Law enforcement and its interaction with the Aarhus
Convention and other European Laws.

“The direct effect of the Aarhus Convention as seen by the
French ‘Conseil d'Etat’” is the subject of the article by
Julien Bétaille. His article provides detailed insights on
the implementation and practical application of the Aarhus
Convention in France.

“Practical application of Article9 of the Aarhus Conven-
tion in EU countries. Some comparative remarks’ by
Pavel Cerny discusses several specific topics from this
field which can be considered crucial to legal protection of
the environment in practice. The article also addresses the
contributions and discussions presented at the , Interna-
tional conference on the implementation of the Aarhus
Convention in practice”.

The article “Environmental Inspections at the EU: The
imperative to move forward” by 4Ana Barreira reflects the
point of view of the EEB on compliance and enforcement
of European Environmental Law.

Further Christian Schaible addresses the EEB’s position
on the revision of the IPPC Directive in his article “Cur-
rent discussions on the proposal for an Industrial Emis-

sions Directive: Stronger role for Best Available Tech-
niques?’.

National specifics of the IPPC Directive in practice are
shown from a British point of view by Lesley James. She
comments on the “Aberthaw Power Station: An IPPC case
study”.

“Why patents are crucial for the access of developing
countries to Environmentally Sound Technologies’ is
explained by Michael Benske.

This issue of elni Review also provides two conference
reports:

Nicola Below reports on the elni forum 2009 “The Direc-
tive on Industrial Emissions and its implementation in
national law — key issues and practica experiences’,
which took place at CEDRE in Brussels on 14™ May 2009.
The contribution by Marie-Catharine van Engelen reports
on the congress “European Environmental Law in Bel-
gium and the Netherlands’, which took place in Rotterdam
on 15™ May 2009.

Moreover, this edition of elni Review covers some inter-
esting news on the German failure to codify its fragmented
environmental law, a special edition of elni Review, which
will be published next year, the elni Conference 2010,
recent EIA developments, and positive developments in
Slovakian access to justice.

The next issue of the elni review will not have an over-
arching focus. Contributions on the IED/IPPC revision
process are nevertheless very welcome. Please send con-
tributions on this topic as well as other interesting articles
to the editors by mid-January 2009.

Nicolas Below/Martin Fiihr
October 2009

Conference on Environmental Law and Policy
in the European Union

on Thursday 19" of November 2009
at the University of Amsterdam, The Netherlands

“Environmental Law and Policy in the
European Union:
The Legacy of the Treaty of Amsterdam”

On the occasion of the inaugural lecture of Professor Marc
Pallemaerts on 20 November 2009, the Centre for Envi-
ronmental Law is organising a conference.

Please confirm your participation under:
http://www.jur.uva.nl/cel
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Practical application of Article 9 of the Aarhus Convention in EU countries:
Some comparative remarks

Pavel Cerny

1 Introduction

The Aarhus Convention® (hereinafter also called “the
Convention”) is a unique international legal instru-
ment, which combines the subject of environmental
protection with human rights as well as with the re-
sponsibilities of public institutions and also individu-
als and their associations towards the environment.

Application of the Convention in practice of its parties
(including the European Communities) has been re-
flected recently by several representative studies.? In
spite of their partial differences, these studies come to
similar conclusions with regard to the chief insuffi-
ciencies in implementation of requirements concern-
ing access to justice in environmental matters accord-
ing to Art. 9 of the Convention.

This article discusses several specific topics from this

field, which can be considered crucial for legal pro-

tection of the environment in practice. More con-

cretely:

- definition of terms for access to justice by indi-
vidual members of public (“standing conditions”)

- scope of the court review of act and omissions,
related to the environment

- effectiveness of a court review, particularly its
timeliness.

Next to the above mentioned studies, the article also
refers to the contributions and discussions presented
at the ,, International conference on the implementa-
tion of the Aarhus Convention in practice” (hereinaf-
ter “the Conference”), which was organised in April
2009 in Brno, the Czech Reapublic, within the scope of
the Czech EU presidency.” A few more general but
related aspects are touched upon, namely the position
of the Convention in the legal system of its parties and
its relation to the EC law.

The article is based namely on the outcomes of the
projects concerning the NGO experience with using
the Aarhus Convention in practice, sponsored by In-

1 Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters, adopted in Aarhus,
Denmark, in 1998.

2 Summary Report on the inventory of EU Member States’ measures on
access to justice in environmental matters, Millieu Ltd., 2007:
(http:/lec.europa.eu/environment/aarhus/study_access.htm);

How far has the EU applied the Aarhus Convention?, European Environ-
mental Bureau, 2007: (http://www.eeb.org/activities/transparency/AARHUS-
FINAL-VERSION-WEBSITE-12-07.pdf); and Implementation of the Aarhus
Convention in EU Member States, Justice & Environment, 2006:
(http:/Amww.justiceandenvironment.org/wp-content/wp-
upload/JE2006Aarhuslegalanalysis.pdf).

3 More information about the conference can be found at:
http:/mww.mzp.cz/en/event_aarhus_convention.
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ternational Visegrad Fund’ and Ministry for Housing,
Spatial Planning and Environment of the Nether-
lands’.’

2 Standing conditions

Specification of who shall have the right to ask for the
court review acts or omissions concerning the envi-
ronment and under what terms is evidentldy the key
matter in terms of the application of the “3 pillar” of
the Aarhus Convention. With that regard, diverse
approaches of the parties to defining the standing
conditions, as well as the differences between para
graphs 2 and 3 of Art. 9 of the Convention should be
mentioned.’

2.1 Impairment of right doctrine

Basicaly, Art. 9(2) of the Convention aims to ensure
that persons to whom the Art. 2(5) definition of “pub-
lic concerned”® applies have the right to initiate the
judicial review of acts and omissions related to per-
mission of the projects subject to Art. 6 of the Con-
vention. The parties may impose additional standing
conditions, based either on the concept of “sufficient
interest” or “impairment of rights’.

Namely the latter one is interpreted very restrictively
in some countries. In Austria, a general principle ap-
plies, according to which individua legal acts define
specific rights, the violation of which (only and exclu-
sively) can be claimed by a group of persons at court.
For example, neighbours to a polluting facility may
address air or water quality issues concerning their
health or pollution of their private wells, but may not
refer to general environmenta considerations. Similar
concepts are applied, for example, in Belgium, Ger-
many, Malta and Slovenia.® This approach does not
take into account the possibility that the condition of

4 For more information see: http://www.visegradfund.org/.
5 For more information see: http:/www.vrom.nl/.

Outcomes of these projects are published at
http://www justiceandenvironment.org/je-international/aarhus/.

7 Art. 9(1) ensures the possibility of judicial protection in cases that relate to
access to environmental information, which is granted by Art. 4 of the Con-
vention. This topic is not further discussed in this article.

8 “The public concemed” means the public affected or likely to be affected by,
or having an interest in, the environmental decision-making; for the pur-
poses of this definition, non-governmental organisations promoting environ-
mental protection and meeting any requirements under national law shall be
deemed to have an interest.

9 See also the Milleu Ltd. Summary Report on the inventory of EU Member
States’ measures on access to justice in environmental matters, supra
note 2, p. 7.
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“impairment of rights’ can also be fulfilled, for in-
stance, regarding rights to protection of privacy, health
or afavourable environment. At the same time, it does
not seem to correspond to the objective of giving the
“public concerned” wide access to justice within the
scope of the Convention, expressed in Art. 9(2).

It is also characteristic for some countries which apply
the strict version of “impairment of rights doctrine’
(e.g. the Czech Republic) that the NGOs' access to
justice in environmental matters is conditioned on
their previous participation in administrative proceed-
ings and limited on protection of their related proce-
dural rights. This approach also affects the scope of
thei rl; permissible complaint arguments’ (see section
3.2).

Art. 9(3) of the Convention requires that “members of
the public’ (i.e. not necessarily the “public con-
cerned”) “when they meet the criteria, if any” have
also access to review of acts or omissions with envi-
ronmental concerns, to which Art. 6 does not apply.*
In these cases, the parties evidently have greater free-
dom in defining the limits of standing. However, the
general principles expressed in the Preamble of the
Convention and in its Articles 1 and 3 must also be
respected in this case.

It can be said that neither legislation nor the judicial
practice of most parties has dealt with the differences
between the reguirements of paragraphs 2 and 3 of
Art. 9 so far. The Compliance Committee of the Aar-
hus Convention’? has, however, pointed out in its
findings in the 2005/11 (Belgium) case, that the ra-
tionales of paragraphs 2 and 3 of Art. 9 of the Conven-
tion are apparently not identical. Subsequently, the
Compliance Committee stressed that despite the Con-
vention giving a great deal of flexibility in defining
which subjects (namely environmental NGOs) have
access to justice under Art. 9(3), the parties may not
use the clause “where they meet the criteria, if any,
laid down in its national law” as an excuse for intro-
ducing or maintaining criteria that is so strict that they
effectively bar all or amost all environmental NGOs
from challenging acts or omissions that contravene

10 Another alternative is the anchoring of detailed and difficult to fulfil terms,
under which the NGOs can acquire a specific status, enabling them (in a
specific scope) access to justice, such as, for instance, in Germany or Slo-
venia.

“In addition and without prejudice to the review procedures referred to in
paragraphs 1 and 2 above, each Party shall ensure that, where they meet
the criteria, if any, laid down in its national law, members of the public have
access to administrative or judicial procedures to challenge acts and omis-
sions by private persons and public authorities which contravene provisions
of its national law relating to the environment.”.

Compliance Committee of the convention is a body consisting of nine
independent members, elected by the Meeting of the Parties, which was es-
tablished in 2002 in accordance wit Art. 15 of the Convention. The main task
of the Compliance Committee is to review if the Parties fulfil the require-
ments of the Convention, report the findings to the Meetings of the Parties
and make recommendations. Most of the Compliance Committee activities
are based on the individual complaints of the members of public. For more
information see http://www.unece.org/env/pp/compliance.htm#Documents

1

12

nationa law relating to the environment. Access to
such procedures should thus be the presumption, not
the exception.*®

2.2 Broad interpretation of standing rights

In some countries, though also their standing doctrines
are generally based on the “impairment of rights’,
ratification of the Aarhus Convention resulted in a
broadening the possibilities of access to courts in
environmental matters. For instance, in Estonia the
Supreme Administrative Court concluded that in envi-
ronmental cases, the criterion of “impairment of
rights’ must be interpreted less restrictively in com-
parison to other areas, i.e. more in the sense of “affect-
ing” aperson by a specific act. Similarly, the Supreme
Court in Hungary stated that the government’s duty to
harmonise legal orders with international obligations
requires a more general interpretation of the terms of
access to judicial protection. In contrast, in some cases
concerning the environment, infringement of personal
rights does not have to be proven at all.

On the basis of direct application of Art. 9(2) of the
Convention, the Estonian courts also decided that the
environmental NGOs shall have access to judicial
protection without the need to prove violation of their
rights and also without the need for special national
legidation. They even acknowledged this right to
groups (associations) without legal identity under the
condition that they “represent the interests of a signifi-
cant part of the local population”.** Also in Hungary,
the Netherlands and Italy the NGOs do not need to
prove infringement of their rights to get standing in
environmental cases, as protection of “collective’ or
“diffuse interests’ is considered as sufficient for their
standing.™ Judicial interpretation of the term “affected
interests’ leads to the same situation in Great Britain
or Ireland.*® Finaly, when there is “actio popularis’
anchored in the legal system (as in Portugal or
Spain)*’, there is no doubt that the legislation is fully
in compliance with the standing requirements of the
Convention.

As Prof. Jerzy Jendroska pointed out at the confer-
ence, the provisions of the Convention took into ac-

13 See namely points 35 and 36 of the Compliance Committee findings and
recommendations in the 2005/11 case.

See also the EEB study How far has the EU applied the Aarhus Conven-
tion?, supra note 2, p. 32.

See also the Milleu Ltd. Summary Report on the inventory of EU Member
States’ measures on access to justice in environmental matters, supra
note 2, p. 8.

16 According to Lord Justice Robert Carnwath speech at the Conference, the
courts in the common law countries mostly “welcome the expertise which
the NGOs can bring to difficult cases raising technical issues”.

In Spain “actio popularis” is always recognised for any of the criminal
environmental offence included in the Criminal Code. In addition, “actio
popularis” is also recognised at the administrative jurisdiction for the field of
town planning and some other areas of environmental protection. However,
“actio popularis” in criminal proceedings is significantly limited by deposits
requested by courts from the plaintiffs.

14

15

17
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count different legal systems and traditions. At the
same time, it attempts to reach a single standard of
standing rights. Therefore, it directs the states requir-
ing impairment as a general standing condition to
consider any violation of the Convention’s provisions
(e.g. participation rights according to Art. 6) as “im-
pairment of rights’ with regard to the members of the
public concerned.

3 Scope of the review

Delimitation of subjects authorised to access to justice

in environmental matters is closely related to the

scope of the judicial review of actions, proceedings

and other legally important circumstances. This scope

can be examined from two basic viewpoints:

- which actions and other circumstances can be
subject to judicial review; and

- to what degree do the courts address the applied
arguments.

3.1 What is subject to review?

With regard to the first question it is clear that in prac-
tice only those decisions or other circumstances, in
relation to which it is possible for some subject to
fulfil the conditions of standing, may be subject to
judicial review. Therefore, if the legal order and/or
practice of the courts of some country is or are based
on the (strictly applied) doctrine of impairment of
rights, the group of “reviewable’ acts is thereby lim-
ited. For example, according to existing judicial inter-
pretation in the Czech Republic, the affected persons
cannot claim that a decision on permitting an excep-
tion from noise limits or approval for nuclear facilities
to be put into operation to be reviewed.”® In the Neth-
erlands, some decisions are expressly excluded from
review with reference to the so-caled “general rules
for enterprises’ replacing individual permits.*®

3.1.1 EIA statements

Review of the results of environmental impact as-
sessments (EIA) represents a specific problem. Where
the final output of this process does not constitute a
final decision (for instance an “EIA statement” in the
Czech Republic or in Slovakia) the concept based on
the requirement of proving infringement upon peti-
tioner’s rights leads to the conclusion that a (separate)
judicial review of this act is not possible® Also in

18 Similarly, in Austria neither NGOs nor neighbours have (outside EIA and
IPPC) access to justice in the following permitting procedures: railways,
roads, shipping, nature conservation or most aspects of the water protec-
tion.

19 See also the Milleu Ltd. Summary Report on the inventory of EU Member
States’ measures on access to justice in environmental matters, supra
note 2, p. 7.

20 A participant at the Conference questioned whether the Czech Supreme
Administrative Court acted correctly when it refused to file a preliminary
question to the ECJ concerning the direct review of the EIA statement (re-
garding the timeliness and efficiency of judicial review of the EIA procedure).

76

Spain, difficulties were encountered with regard to the
review of the administrative appeals against decisions
on EIA screening, as these decisions have so far been
understood as merely procedural acts.

On the contrary in Estonia the Supreme Court stated,
that “even though procedural decisions are generally
not subject to judicial review, it is necessary to pro-
ceed differently in cases concerning encroachment
upon the environment, because in these cases proce-
dural aspects have a fundamental impact on the final
result of decision making” .

3.1.2 Land use plans

Another specific area is the review of land use plans.
The contentious matter here is whether or under what
circumstances the plan can be regarded as a decision
in terms of the permission of a specific activity in
accordance with Art. 6 of the Convention. Also the
guestion is whether the provisions on access to judi-
cia protection according to Art. 9(2) of the Conven-
tion apply. According to the findings of the Compli-
ance Committee in the 2005/11 (Belgium) case, the
town plans can be regarded as a permitting decision if
they are sufficiently specific.

3.1.3 Acts and omissions of private persons
Application of the principle of “impairment of rights’
also restricts access to the review of actions and omis-
sions by private persons, if these actions do not have
direct and immediate consequences on the personal
rights of the plaintiff, but rather on the environment as
a public interest. An example of progressive legisa
tion with regard to the judicia review of actions by
private subjects is the Polish Environmental Protec-
tion Act, according to which NGOs may file an action
in cases where the threat or violation affects the envi-
ronment as a common good.

3.2 What can be objected?

With regard to the issue of “permissible complaint
arguments’ or the scope in which the courts deal with
individual acts, the situation is again problematic in
countries where a strictly interpreted doctrine of the
impairment of rights is applied. For instance, accord-
ing to Austrian legidation the affected individuals
(e.g. landowners) may only ask for a review of in-
fringement based on their ownership rights and rights
to protection of health. They cannot object to violation
of other provisions of environmenta laws. This sig-
nificantly restricts the scope of judicial review of
official decisions.

Concerning actions by non-government organisations,
the Czech courts have declared that permissible com-
plaint objections are only those that concern infringe-
ment of the procedural rights of these petitioners dur-
ing proceedings before administrative offices. How-
ever, the actual method of application of this principle
differs greatly in individual cases (in some it is very
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strict,? in others the courts address substantive objec-
tions either “by means’ of the review of the right to
due settlement of objections, or without any theoreti-
cal justification). In practice, the formal insistence of
courts on this concept leads to a differing and unbal-
anced scope of review in similar cases. The whole
concept is, according to my assessment, based on a
confusion of the terms of standing (where it can be in
compliance with the Aarhus Convention to limit the
scope of persons with access to courts by the require-
ment of impairment of rights) and the scope of review
of the challenged decision. Regarding the latter,
Art. 9(2) of the Convention clearly indicates that
members of public can challenge both procedural and
substantive legality of the decision.

In contrast to this approach, it can be pointed out that
in a number of other states the issue of the scope of
the review (if this concerns a review of the legality of
the decision) is not a problematic matter at all — it is
accepted that the petitioner may apply any arguments
in this direction. Often the Hungarian courts, for ex-
ample, not only review the substantive legality of an
administrative decision (e.g. whether the limit values
for pollutions are applied correctly), but also the scien-
tific correctness of the supporting technical documen-
tation, most notably the environmental impact state-
ment.

4 Effectiveness of judicial protection

Access to justice in environmental matters only really
makes sense if there is a literal possibility of prevent-
ing encroachment upon the environment by its means.
Art. 9(4) of the Arhus Convention therefore expressly
specifies the duty of the parties to secure the opportu-
nity of achieving preliminary measures, including
injunctive relief. 1t was stressed a couple of times at
the Conference that the Convention requires injunctive
relief and other remedies to be “adequate and effec-
tive’. Adequacy requires that the measures can fully
compensate past damage or at least prevent future
damage. The requirement that the remedies should be
effective means that they should be capable of effi-
cient enforcement. Parties should try to eliminate any
potential barriers to the enforcement of injunctions
and other remedies.

Practice of lengthy court proceedings in combination
with restricted or wholly excluded option of achieving
an injunctive relief, which leads to “academic victo-
ries’ (cancelling the permits for already executed
projects), is in conflict with these requirements of the
Convention. The legidation and until recently also
court practice in the Czech Republic represented such

2L |n one of the cases the court dismissed the consideration of arguments that
the project was not assessed in the EIA procedure, although it should have
been, and that the impact of the project on the Natura 2000 area was evalu-
ated wrongly, as these objections are not related to the plaintiff's procedural
rights.

a combination. However, in severa of its recent
judgments, the Czech Supreme Administrative Court
expressed the legal opinion that in spite of the strict
legislative terms for acknowledgement of the suspen-
sive effect of the action (i.e. requirement of the peti-
tioner being at risk of “irrecoverable harm”) the courts
shall acknowledge a suspensive effect to complaints
by members of the public concerned in cases that are
subject to the Aarhus Convention. In Spain, the appli-
cation of injunctive relief is significantly limited by
usua settlement of unaffordable bails by the courts;
there are, however, individua cases in which the
courts decided not to impose the bail or to reduce it to
allow access to justice on the grounds of the Aarhus
Convention requirements.

The practice in some other countries is more accom-
modated to the preliminary protection against irrecov-
erable encroachment of the environment, and thus
more compatible with the requirements of the Conven-
tion. For instance, the Estonian law requires evalua-
tion of whether the fulfilment of court decision would
become impossible if suspensive effect would not be
awarded to a complaint. This provision was inter-
preted by the Supreme Court in a way that starting
construction works in a protected area would create
irreversible consegquences (because demolition of
aready constructed buildings is not reasonable). Apart
from this, Estonian courts may issue various types of
preliminary measures — for instance forbid offices to
issue subsequent decisions or suspend running activi-
ties. Risk of serious damage to the environment repre-
sents an important aspect of the decisions if the sus-
pensive effect is also to be awarded to a complaint in
Hungary, Slovenia and Belgium (here also expressly
in relation to non-government organisations).

In relation to the judicial review of actions by private
individuals, achieving preliminary measures is gener-
aly more difficult and frequently related to the re-
quirement of depositing a guarantee in case of subse-
quent disputes on compensation of damages. In Po-
land, however, the law enables the courts to impose
preventive measures, in particular by putting in place
an installation or equipment to protect against the
threat or damage. Where taking such measures is
impossible or too difficult, the court may impose ceas-
ing the activity causing the threat.?

22 See also the Milleu Ltd. Summary Report on the inventory of EU Member
States’ measures on access to justice in environmental matters, supra
note 2, p. 13.

23 At the Conference working group, the opinion prevailed that it is not contrary
to the Convention if members of the affected public cannot challenge omis-
sions of the authorities to stop illegal activities on the basis of administrative
law when they can challenge these illegal activities directly (on the basis of
civil law) at the same time. However, this can be seen as an academic con-
cept, as civil lawsuits against private persons often require high costs and it
is up to the plaintiff to carry the burden of proof. As a result, civil law on its
own usually does not provide for effective remedies in environmental mat-
ters.
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5 Additional remarks

The list provided of problematic matters concerning
application of Art.9 of the Aarhus Convention in
individual states is certainly not exhaustive. For in-
stance, the barrier of access to court because of the
high costs of proceedings and risk of having to pay
compensation in the event of losing a case was men-
tioned only briefly, although it represents a fundamen-
tal problem in some states.**

Next to concrete problems of this kind, some more
general aspects influencing the implementation of the
Convention by the parties were discussed at the Con-
ference, namely the matter of overall position of the
Convention in the national legal systems (the question
of its direct applicability). It is evident form the
above-mentioned examples that in some countries the
courts have acceded to the direct application of the
Convention while in others it has been refused. Prof.
Luc Lavrysen has pointed out that the question of
direct applicability must be solved individually for
every single provision. It was pointed out, that the
Compliance Committee repeatedly stated that (some)
provisions of the Aarhus Convention should be di-
rectly applicable by the parties.® It was also empha-
sised that regardless of the issue of whether the Con-
vention is “capable of direct application”, the courts
should always interpret the relevant national provi-
sions in accordance with the requirements of the Con-
vention. A specific and very complex variant of this
issue is the question of the Convention’s position on
inferential consequences and EC law. The EU has
ratified the Convention by the Council Decision
2005/370/EC from 17 February 2005. In this way, the
Convention has become, as a so-called “mixed agree-
ment”,?® part of EC law. It was discussed at the Con-
ference what this means for the enforcement of the
Convention requirements (namely according to Art. 9)
by EC ingtitutions on the Member State level. A num-
ber of the participants criticised the fact that the pro-
posal of the directive on access to justice in environ-
mental matters — which would implement the require-
ments of Art. 9(3) of the Convention into the EC law
in detail — has not been approved.?

It was also discussed whether the approach of the ECJ
to the issue of standing of environmental NGOs and
other members of public concerned before this court®,

24 see for example the Milleu Ltd. Summary Report on the inventory of EU
Member States' measures on access to justice in environmental matters,
supra note 2, pp. 13-16.

25 gee the findings in the 2006/17 (European Community) case, points 59-61,

or findings in the 11/2005 (Belgium) case, point 16.

See for example R. Leal-Arcas, The European Community and Mixed

Agreements, European Foreign Affairs Review 6, 483-613 (2001).

27 See  http://ec.europa.eu/environment/aarhusfindex.htm#justice  for more
information.

28 For details see for example the communication to the Compliance Commit-
tee by ClientEarth, Belgium, concerning the alleged non-conformity of the
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which has so far been very restrictive, could be
changed in the light of the ratification of the Aarhus
Convention by the EC, and subsequent adoption of the
1367/2006 “Aarhus Regulation”.” Dealing with this
issue in greater detail unfortunately lies outside the
scope of thisarticle.

6 Conclusions

The examples presented in this article show that it is
possible to interpret Art. 9 of the Aarhus Convention
in avariety of ways with regard to terms for access to
judicial protection in environmental matters. The
restrictive attitude of national courts on this issue,
based on the “impairment of right doctrine”, limits the
scope of cases in which legd steps can lead to effec-
tive protection of the environment. The same doctrine
can be interpreted in a way that leads to broad and
relatively efficient access to justice. The approach of,
for example, the Estonian or Hungarian Supreme
courts to the standing of NGOs, the scope of the judi-
cia review as well as the possibility of preliminary
measures (suspensive effects of the lawsuits), influ-
enced by the direct application of the provisions of the
Convention, demonstrates this. Also the Polish Envi-
ronmental Protection Act, according to which NGOs
can take legal action in cases of risk or damage of the
environment as “common welfare”, is an example of a
good implementation of the Aarhus Convention prin-
ciples.

Such approaches are consistent with the opinion pre-
sented at the Conference by Lord Justice Robert
Carnwath. According to him, if the legidative and
administrative instruments of protection of the envi-
ronment are not developed sufficiently or do not work
properly, the courts and judges shall “fill the gaps’,
namely by “creative interpretation of the constitutional
laws’. This shall be an integral part of their task to
promote efficient and fair enforcement of the princi-
ples and standards anchored in laws, as well as indi-
vidua rights, even if it would be in conflict with po-
litical preferences of the majority.

To perform this role successfully, the courts need a
sufficient number of active individuals and groups
who are willing to “carry on the risks” of participation
in the legal processes. The Aarhus Convention, if
interpreted and used properly, can be seen as atool for
limiting these risks and enhancing the position of the
members of the public actively involved in the envi-
ronmental protection.

European Communities with the requirements of Art. 9 of the Aarhus Con-
vention (available at http://www.unece.org/env/pp/compliance/C2008-
32/communication/Communication.pdf).

29 Regulation on the application of the provisions of the Aarhus Convention on

Access to Information, Public Participation in Decision-making and Access
to Justice in Environmental Matters to Community institutions and bodies.
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