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Editorial 
On 25 September 2015, in New York, 193 Heads of 
State and Government adopted a resolution entitled 
‘Transforming our world: the 2030 Agenda for Sus-
tainable Development’ in the United Nations Gen-
eral Assembly. This Resolution defines 17 Sustaina-
ble Development Goals as well as 169 targets and 
can be considered the final integration of ecological, 
economic and social Sustainable Development ob-
jectives, supported by a separately established fi-
nancing framework, the Addis Ababa Action Agen-
da, as well as a transparent and inclusive reporting 
system to observe progress as to the achievement of 
its goals and targets. 
elni Review puts the spotlight on the current state of 
play as regards legal arrangements and implementa-
tion in respect to some of the Resolution’s major 
objectives. Among these is the target to, “by 2030, 
combat desertification, restore degraded land and 
soil, including land affected by desertification, 
drought and floods, and strive to achieve a land 
degradation-neutral world”. Measured by this 
benchmark, and having in mind that 2015 was the 
“International Year of Soils”, researchers from the 
Ecologic Institut (Berlin) analyse the national and 
international implementation of the “land degrada-
tion neutral world” target. 
The impact of water quality, as well as quantity of 
quality water, on Sustainability Development is inter 

alia reflected in Goals 6 and 14 of the Agenda 2030. 
In addition, according to certain EU Water Frame-
work Directive objectives, European waters have to 
achieve “good ecological and chemical status” by 
2015. Against this background, experts from the EU 
Network for Implementation and Enforcement of 
Environmental Law (IMPEL) assess perspectives 
and actions to improve water quality in Europe.  
Another sustainable development hotspot is the 
climate, which is addressed inter alia in the Resolu-
tion’s 13th Goal. Amongst the most prominent in-
struments to combat climate change are emissions 
trading systems (ETS). Jonathan Verschuuren and 
Floor Fleurke examine the enforcement of the EU 
ETS in the Member States.  
Furthermore, Anaïs Berthier questions access to the 
transposition of EU environmental law by Member 
States by analysing a ruling of the EU General Court 
in case C-612/13P (ClientEarth v Commission). 
This issue’s Recent developments section provides 
an update on the TTIP-related ISDS discussions, a 
conference report on how the perception of chances 
and risks affect innovations for sustainability as well 
as a statement on environmental impact assessment 
law in Turkey. 

Julian Schenten/Gerhard Roller 
October 2015 
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Investor-to-state dispute settlement mechanisms:  
The Commission’s “new EU approach”, the European Parliament’s 

“new system”, five new questions and one old problem 

Andrea Carta 

1 Commissioner Malmström’s “new EU approach”
On 5 May 2015, Trade Commissioner Cecilia Malm-
ström announced on her blog1 the publication of a 
concept paper on “Investment in TTIP and beyond – 
the path for reform”.2 The concept paper, which was 
discussed one day later with Members of the European 
Parliament in the INTA Committee and the following 
day within EU Trade Ministers Council3, has the ob-
jective of describing the Trade Commissioner’s “new 
approach” to international investment law. 
The concept paper highlights the differences between, 
on the one hand, the investment chapters in the 
agreements negotiated by the EU with Singapore and 
Canada and, on the other hand, the investment agree-
ments already in place on international level. The 
concept paper also discusses and analyses the need for 
further reform of investment law (including of the 
dispute settlement system between investors and 
States, known as ISDS) to be implemented in the 
context of the TTIP. 
With specific regard to ISDS, Commissioner Malm-
ström’s document suggests “steps that can be taken to 
transform the system towards one which functions 
more like traditional courts systems, by making their 
appointment to serve as arbitrators permanent, to 
move towards assimilating their qualifications to 
those of national judges, and to introduce an appeal 
system.”4 
Most significantly, in the Commissioner’s view, “the 
EU should pursue the creation of one permanent 
court. This court would apply to multiple agreements 
and between different trading partners, also on the 
basis of an opt-in system. The objective would be to 
multilateralise the court either as a self-standing in-
ternational body or by embedding it into an existing 
multilateral organization. Work has already begun on 
how to start this process, in particular on aspects such 

1  https://ec.europa.eu/commission/2014-2019/malmstrom/blog/investments-
ttip-and-beyond-towards-international-investment-court_en. TTIP - which 
stands for Transatlantic Trade and Investment Partnership - is a trade 
agreement that is currently being negotiated between the European Union 
and the United States. 

2  See http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF.  
3  See 

http://trade.ec.europa.eu/doclib/press/index.cfm?id=1303&title=Commission
er-Malmstr%C3%B6m-consulted-the-European-Parliament-on-reforms-of-
investment-dispute-resolution-in-TTIP-and-beyond. 

4  Concept Paper, p. 4. 

as architecture, organisation, costs and participation 
of other partners.”5  

2 The Parliament resolution of 8 July 2015 
On 8 July 2015, the European Parliament adopted a 
resolution containing “recommendations to the Euro-
pean Commission on the negotiations for the Transat-
lantic Trade and Investment Partnership (TTIP)”.6 
In relation to investment protection, the resolution 
recommends the Commission, among others, “to en-
sure that foreign investors are treated in a non-
discriminatory fashion, while benefiting from no 
greater rights than domestic investors, and to replace 
the ISDS system with a new system for resolving dis-
putes between investors and states which is subject to 
democratic principles and scrutiny, where potential 
cases are treated in a transparent manner by publicly 
appointed, independent professional judges in public 
hearings and which includes an appellate mechanism, 
where consistency of judicial decisions is ensured, the 
jurisdiction of courts of the EU and of the Member 
States is respected, and where private interests cannot 
undermine public policy objectives.”7 

3 Comment 
Commissioner Malmström’s “New Approach” and the 
European Parliament resolution of 8 July 2015 would 
require an extensive and in-depth analysis that is not 
possible within the scope of this article.  
However, both documents have an important common 
element: they acknowledge that ISDS is, for technical 
and political reasons, no longer acceptable and should 
be substantially reformed in order to ensure that it 
meets adequate judicial standards and to protect the 
EU and Member States’ right to regulate. 
Commissioner Malmström’s document points out the 
improvements (in comparison with existing ISDS 
mechanisms) made by the Commission through the 
negotiation of CETA and the EU-Singapore agree-
ment. However, these improvements fall short of the 
European Parliament’s recommendation that a dispute 

5  Idem, p. 11. 
6  European Parliament resolution of 8 July 2015 containing the European 

Parliament’s recommendations to the European Commission on the negotia-
tions for the Transatlantic Trade and Investment Partnership (TTIP) 
(2014/2228(INI)). 

7  Resolution, Recommendation (d)(xv). 
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settlement system be established, featuring independ-
ent professional judges, including an appellate mecha-
nism and respecting the jurisdiction of the EU and 
national courts. 
It seems clear, therefore, that if the Parliament’s re-
quests are to be met, investors’ dispute settlement in 
the TTIP will need to be negotiated on an entirely 
different basis. This raises a number of new critical 
issues: 
1. Will the US accept to depart from the current

ISDS model (based on the ICSID rules) and to
move towards a quasi-judicial system?

2. If so, will the EU and the US be able, in a reason-
able time framework, to address and resolve all
the technical/legal problems that are inherently
linked to the creation of an international court for
investment disputes?

3. If they succeed, what will happen to the ISDS
mechanism in CETA? Should the EU ratify it
without negotiating changes, thus leaving US in-
vestors who have a business presence in Canada
the choice between the “new” or the “old” sys-
tem? Or, alternatively, should the negotiations
with Canada and Singapore be re-opened in view
of ensuring coherence of the system?

4. What will happen with ISDS in the Energy Char-
ter Treaty, which is used more and more by EU
and foreign investors to file ISDS cases against
Members States (see the ICSID cases against
Germany8 and the seven new cases started against
Spain in the first half 20159).

5. Will the existing 1,400 bilateral investment trea-
ties binding EU Members States, and which as
Commissioner Malmström states “will not disap-
pear”, be brought in line with the Commission’s
new approach? 10

In addition, a fundamental question has still not been 
answered: i.e. whether the creation of an investor-to-
state dispute settlement mechanism (be it an arbitra-
tion panel or an international court) is at all admissible 
under EU law.11  
This problem is linked to the possibility that invest-
ment arbitrators (or a new investment court) may be 
required to interpret EU law in the context of a dispute 
between an investor and a Member State (or the EU), 
without having the possibility of referring to a prelim-
inary question to the EU Court of Justice. The arbitra-

8  See 
https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/AdvancedSearch.
aspx?gE=s&rspndnt=Federal%20Republic%20of%20Germany. 

9  See 
https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/AdvancedSearch.
aspx?gE=s&rspndnt=Spain. 

10  http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153430.pdf. 
11  For an explanation of the issue, and references to the literature which 

analyses it, see A. Carta “Do investor-to-state dispute settlement mecha-
nisms fit in the EU legal system?” in elni Review, 2/2014, p. 35. 

tors’ interpretation, outside the scope of the EU Court 
of Justice’s “supervision”, could undermine the au-
tonomy of EU law and the coherence of the EU legal 
system. 
In this regard, Commissioner Malmström’s paper 
initially notes that “Since ISDS tribunals only inter-
pret the international agreement in question and 
would examine EU law only as a matter of fact, one 
may argue that concerns related to the autonomy of 
EU law are unfounded.”12  
However, it subsequently concedes that “The EU 
proposal [on the TTIP investment dispute settlement 
mechanism] should also clarify that, whenever a ques-
tion of interpretation of domestic law of a Party aris-
es, the Tribunal must base itself on the relevant case 
law of the domestic courts of that Party.”13  
Thus, the eventuality that investment arbitrators (or 
judges) may have to interpret EU law (albeit inci-
dentally) is not excluded. However, the “new ap-
proach” doesn’t put in place any system to ensure that 
arbitrators (or judges) interpret EU law consistently 
with the EU Court of Justice’s case law (except for a 
“clarification” that investment judges must be deferent 
towards domestic courts’ jurisprudence).  
It is unclear whether the EU Court of Justice itself 
would consider this a suitable solution in view of 
protecting the autonomy and coherence of EU Law. 
Thus, for legal certainty, the Institutions should con-
sider asking the Court for an opinion, pursuant to 
Article 218 TFEU on the compatibility of investment 
arbitrations (or of a special investment court) with the 
treaties. 

12  Concept Paper, p. 10. 
13  Concept Paper, p. 11. 
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