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Editorial 
On 25 September 2015, in New York, 193 Heads of 
State and Government adopted a resolution entitled 
‘Transforming our world: the 2030 Agenda for Sus-
tainable Development’ in the United Nations Gen-
eral Assembly. This Resolution defines 17 Sustaina-
ble Development Goals as well as 169 targets and 
can be considered the final integration of ecological, 
economic and social Sustainable Development ob-
jectives, supported by a separately established fi-
nancing framework, the Addis Ababa Action Agen-
da, as well as a transparent and inclusive reporting 
system to observe progress as to the achievement of 
its goals and targets. 
elni Review puts the spotlight on the current state of 
play as regards legal arrangements and implementa-
tion in respect to some of the Resolution’s major 
objectives. Among these is the target to, “by 2030, 
combat desertification, restore degraded land and 
soil, including land affected by desertification, 
drought and floods, and strive to achieve a land 
degradation-neutral world”. Measured by this 
benchmark, and having in mind that 2015 was the 
“International Year of Soils”, researchers from the 
Ecologic Institut (Berlin) analyse the national and 
international implementation of the “land degrada-
tion neutral world” target. 
The impact of water quality, as well as quantity of 
quality water, on Sustainability Development is inter 

alia reflected in Goals 6 and 14 of the Agenda 2030. 
In addition, according to certain EU Water Frame-
work Directive objectives, European waters have to 
achieve “good ecological and chemical status” by 
2015. Against this background, experts from the EU 
Network for Implementation and Enforcement of 
Environmental Law (IMPEL) assess perspectives 
and actions to improve water quality in Europe.  
Another sustainable development hotspot is the 
climate, which is addressed inter alia in the Resolu-
tion’s 13th Goal. Amongst the most prominent in-
struments to combat climate change are emissions 
trading systems (ETS). Jonathan Verschuuren and 
Floor Fleurke examine the enforcement of the EU 
ETS in the Member States.  
Furthermore, Anaïs Berthier questions access to the 
transposition of EU environmental law by Member 
States by analysing a ruling of the EU General Court 
in case C-612/13P (ClientEarth v Commission). 
This issue’s Recent developments section provides 
an update on the TTIP-related ISDS discussions, a 
conference report on how the perception of chances 
and risks affect innovations for sustainability as well 
as a statement on environmental impact assessment 
law in Turkey. 

Julian Schenten/Gerhard Roller 
October 2015 
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Access to the transposition of EU environmental law by Member States: 
Only if no infringement proceedings initiated 

Anaïs Berthier 

1 Introduction
Ensuring a better implementation and enforcement of 
EU environmental law by Member States is one of the 
well-established commitments of the European Com-
mission. One reason for this is the general consensus 
about the fact that the non-implementation of envi-
ronmental law has huge repercussions, not only on the 
environment itself but on public health as well as the 
economy. However, Case C-612/13P1 shows that the 
way in which the Commission approaches this com-
mitment is in contradiction with its goal.  
The Applicant in this case, ClientEarth, an environ-
mental NGO, sought to access ‘conformity-checking 
studies’ carried out by consultants at the request of the 
European Commission on the way in which Member 
States transpose EU directives in the environmental 
field. These studies compare the provisions of the 
relevant directive with those of the national legislation, 
transposing them in order to conclude whether the 
State is in compliance or not. The directives (the im-
plementation of which were in question) concern the 
quality of drinking and bathing water, access to infor-
mation and public participation in environmental mat-
ters, hazardous waste, waste of electric and electronic 
equipment, batteries and accumulators, and the man-
agement of waste from extractive industry. All these 
issues affect the life of every single person living in 
the EU and beyond.  
The Commission divided the documents covered by 
the confirmatory application into two groups. The first 
group consisted of 22 of the studies and 8 action plans. 
The Commission granted ClientEarth full access to 
those documents, except for the names of the authors 
of some of the studies. The second group consisted of 
41 of the studies (the ‘Studies at Issue’). The Commis-
sion granted ClientEarth partial access to those studies. 
The Commission refused to disclose the legal analysis 
of the transposing measures and the conclusions 
reached on the compliance of the Member States, and 
an annex containing a ‘Table of concordance’ between 
the legislation of the Member State concerned and the 
relevant European Union law. The Commission further 
divided the Studies at Issue into two categories. The 
first category comprised one study where the assess-
ment and dialogue with the Member State concerned 
on the implementation of European Union law had 
recently begun. The second category comprised 40 

1  C-612/13P, ClientEarth v Commission, ECLI:EU:C:2015:486. 

studies on which dialogue with the Member States 
concerned had progressed further.  
The Commission stated that the withheld parts of the 
Studies at Issue were covered by the exception to the 
right of access to documents provided for in the third 
indent of Article 4(2) of Regulation 1049/20012, with 
regard to the protection of the purpose of investiga-
tions. Secondly, the Commission stated that the with-
held parts of the Studies at Issue were also covered by 
the exception to the right of access to documents pro-
vided for in the first subparagraph of Article 4(3) of 
Regulation 1049/2001, concerning the protection of 
the decision-making process of the institutions. The 
Commission considered that there was no overriding 
public interest at stake and thus maintained its refusal 
to transmit part of the Studies at Issues. 
The General Court ruled that the Commission was 
entitled to rely on the exception of the third indent of 
Article 4(2) to refuse disclosure of the Studies at Issue, 
applying the following reasoning: (i) the Studies at 
Issue were “part of an investigation conducted by the 
Commission”, whose purpose, in the framework of 
infringement proceedings, is “to induce the Member 
State to comply voluntarily with the requirements of 
the Treaty or, when appropriate, to give it the oppor-
tunity to justify its position” (par. 50-52), (ii) the 
Commission is entitled to maintain “the confidentiality 
of documents assembled in the course of an investiga-
tion relating to infringement proceedings where their 
disclosure might undermine the climate of trust which 
must exist between the Commission and the Member 
State concerned […]” (para 60). The studies were 
covered by a presumption of confidentiality. 
The General Court also rejected the applicability of the 
Aarhus Convention. The General Court finally dis-
missed the Appellant’s claim that the Commission 
violated Articles 4(2) in fine of Regulation 1049/2001, 
due to the existence of an overriding public interest on 
the grounds that the Appellant has not shown, having 
regard to the particular circumstances of the cases, 
“any issue of particularly pressing concern” but rather 
relies upon “non-specific considerations” which do not 
constitute an overriding public interest (para 109). 
The Applicant put forward three grounds of appeal. 
The first one argued that the General Court erred in 

2  Regulation (EC) No 1049/2001 of the European Parliament and the Council 
of 30 May 2001 regarding public access to European Parliament, Council 
and Commission documents, OJ L 145/43. 
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law in its interpretation of the third indent of Article 
4(2) of Regulation 1049/2001. This argument was 
two-fold. The first part concerned an erroneous inter-
pretation of the concept of ‘investigations’ within the 
meaning of Article 4(2). The Applicant argued that the 
concept presupposes the existence of a formal decision 
by the Commission as a college and that no such deci-
sion had been taken to order such studies. The second 
part was about the erroneous interpretation of the con-
cept of “undermining the protection of the purpose of 
investigations” within the meaning of the third indent 
of Article 4(2). In the second part of the appeal, the 
applicant argued that the General Court erred in law in 
ruling that the third indent of Article 4(2) of Regula-
tion 1049/2001 was compatible with Article 4(1) and 
(4)(c) of the Aarhus Convention. In the third part of 
the appeal, it was argued that the General Court erred 
in its interpretation of the overriding public interest 
test for the purpose of the last clause of Article 4(2) of 
Regulation 1049/2001. 
This article analyses the ruling of the Court of Justice 
and addresses, in the first part, the legal reasoning 
behind the refusal from the EU courts to apply the 
Aarhus Convention to EU institutions. The second part 
elaborates on the concept of investigation under Arti-
cle 4(2) third indent of Regulation 1049/2001 and the 
limits the Court placed on the presumption of confi-
dentiality established by previous case-law for docu-
ments pertaining to administrative files.   
2 The Aarhus Convention, a two-speed conven-

tion? 
The issue at stake is whether the EU institution dealing 
with a request for information, such as the Commis-
sion, must comply with Articles 4(1) and 4(4) of the 
Aarhus Convention, or whether it may rely upon 
Regulations No. 1367/2006 and 1049/2001 to justify a 
refusal, without consideration of the compatibility of 
such refusal with the provisions of the Aarhus Con-
vention. ClientEarth’s claim is that the Commission 
violated Articles 4(1), (2) and (4) of the Aarhus Con-
vention, to the extent that those provisions do not 
allow any exception to the right of access to docu-
ments intended to protect the purpose of investigations 
other than those of a criminal or disciplinary nature3. 
The possibility of keeping information confidential 
only within criminal and disciplinary enquiries seems 
justified as they are conducted against individuals, not 
public authorities or institutions. Investigations con-
ducted within infringement proceedings are neither 

3  Article 4(4)(c) of the Aarhus Convention provides that “A request for envi-
ronmental information may be refused if the disclosure would adversely af-
fect: The course of justice, the ability of a person to receive a fair trial or the 
ability of a public authority to conduct an enquiry of a criminal or disciplinary 
nature”. Article 4(2) third indent of Regulation 1049/2001 provides that “The 
institutions shall refuse access to a document where disclosure would un-
dermine the protection of: the purpose of inspections, investigations and au-
dits, unless there is an overriding public interest in disclosure”. 

criminal nor disciplinary; this exception should not 
apply in this case. The parties to the Convention may 
not depart from the exceptions provided by the Con-
vention. As stated in the Convention’s implementation 
guide: “Paragraphs 3 and 4 outline the only circum-
stances under which exceptions to the general rule 
apply”.4 
2.1 The General Court’s ruling 
According to the General Court, Articles 4(1) and 4(4) 
of the Aarhus Convention (and more generally the 
Aarhus Convention in its totality) “cannot be seen, as 
regards its content, to be unconditional and sufficient-
ly precise (…)”5. This position is based on the follow-
ing reasoning. Under Articles 4(1) and 4(4) of the 
Aarhus Convention, together, “[a]ll parties to that 
convention have a wide discretion in respect of how to 
organize the way in which environmental information 
requested from public authorities is made available to 
the public”6. Article 4(4)(c) is not sufficiently precise 
to be directly applicable, at least in relation to an insti-
tution of regional economic integration such as the 
European Union7. The Aarhus Convention (in particu-
lar Article 4(4)(c) thereof) is “manifestly designed to 
be applicable principally to the authorities of the state 
which are contracting parties thereto and uses con-
cepts appropriate to them […]. The convention does 
not take into account the specific features which are 
characteristics of institutions of regional economic 
integration […]”8. “There is nothing in Article 4(4)(c), 
or in the other provisions of the Aarhus Convention, 
which makes it possible to interpret the concept used 
in that provision and to determine whether an investi-
gation relating to infringement proceedings can be 
covered by such concept”9.  
The Appellant argued that the General Court errone-
ously interpreted and misapplied Article 4(4)(c) of the 
Aarhus Convention in stretching the scope of the ex-
ception beyond any reasonable limits and consequently 
breached its obligation to interpret the grounds for 
refusal to disclose information in a restrictive way in 
accordance with Article 4(4) last indent of the Conven-
tion and settled case-law. The General Court erred in 
holding that, as regards the grounds for refusal of a 
request for access to environmental information, the 
Aarhus Convention could not be seen as unconditional 
and sufficiently precise within the meaning of the 
relevant case-law. Consequently, the General Court 
misapplied the law as applicable to the Commission, 
and in particular the Commission’s obligation to per-
form and interpret in good faith an international con-

4  The Aarhus Convention, an implementation guide, United Nations, p.53. 
5  Para. 92. 
6  Para. 94. 
7  Para. 95. 
8  Para. 96. 
9  Para. 96. 
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vention in accordance with Articles 26, 27 and 31 of 
the Vienna Convention10 and Article 216(2) TFEU. 
2.2 The Court of Justice’s ruling: Is the Aarhus Con-

vention applicable to EU institutions? 
The Court first recalled that under Article 216(2) 
TFEU, international agreements concluded by the 
Union are binding upon the institutions of the Union 
and consequently prevail over the acts laid down by 
those institutions11. It recalled the settled case-law of 
the Court that the validity of an act of the Union may 
be affected by the incompatibility of that act with such 
rules of international law12. The EU courts could un-
dertake the examination of the alleged incompatibility 
of an act of the EU with the provisions of an interna-
tional agreement to which the UE is a party only when 
(i) the nature and the broad logic of that agreement do 
not preclude it and (ii) those provisions appear, as 
regards their content, to be unconditional and suffi-
ciently precise13. It then referred to the Fediol and 
Nakajima14 cases according to which where the EU 
intends to implement a particular obligation assumed 
under the agreements concluded in the context of the 
World Trade Organisation (WTO) or where the EU 
legal measures refers expressly to specific provisions 
of those agreements, it is for the Court, when appro-
priate, to review the legality of the Union measure at 
issue in the light of the WTO rules, notwithstanding 
the direct applicability of the provisions at issue.  
On this last point, the Court found that there was no 
need to assess whether this case-law was applicable in 
the present case since Regulation 1049/2001 and in 
particular Article 4(2) third indent thereof, makes no 
express reference to the Aarhus Convention and does 
not implement a particular obligation stemming from 
the convention.  
Not only does the reasoning of the Court unduly limit 
the application of the Fediol and Nakajima cases, it 
also wrongly assesses the way in which the Aarhus 
Convention is implemented at EU level. It is correct 
that Regulation 1367/2006 implements the Convention 
and applies it to EU institutions15. However, Article 3 
of Regulation 1367/2006 provides that Regulation 
1049/2001 shall apply to any request for access to 
environmental information held by Community institu-
tions. In fact, Regulation 1049/2001 is therefore the 
legislation that applies the Convention provisions on 
access to information to EU institutions. The applicant 

10  Vienna Convention on the Law of Treaties concluded at Vienna on 23 May 
1969. 

11  Para. 33. 
12  Para. 34. 
13  Para. 35. 
14  Para. 36. 
15  Regulation (EC) No 1367/2006 of the European Parliament and of the 

Council of 6 September 2006 on the application of the provisions of the Aar-
hus Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters to Community Insti-
tutions and bodies, JO L 264/13. 

claimed that the simple reference in Regulation 
1367/2006 to Regulation 1049/2001 does not ensure 
the correct application of the Aarhus Convention as 
not all provisions of Regulation 1049/2001, such as 
Article 4(2) third indent, complies with the Conven-
tion. The right of access to environmental information 
is therefore more limited in breach of the Convention.  
Moreover, Article 2(6) of Regulation 1049/2001 clear-
ly indicates that “[t]his Regulation shall be without 
prejudice to rights of public access to documents held 
by institutions which might follow from instruments of 
international law”. Regulation 1049/2001 was adopted 
after the EU signed the Convention which makes the 
Convention one of the instruments of international law 
that the Regulation must comply with. These two cru-
cial elements have been completely overlooked by the 
Court. The ruling of the Court therefore avoids taking 
a decision on whether EU law governing the right to 
access information pertaining to investigations com-
plies with the Aarhus Convention and in particular 
Article 4(4)(c). One can discuss whether Nakajima and 
Fediol were the relevant cases upon which to rely. Still 
the Court should have taken this opportunity to ana-
lyse other legal routes to at least allow it to assess 
whether there was a breach of international law. The 
lapidary ruling on that point falls short of providing a 
convincing decision and fails to clarify the situation 
with regard to the competence of the EU courts to 
examine the compliance of EU law with international 
conventions ratified by the EU. This ruling is in the 
same vein as Vereniging Milieudefensie in which the 
Court had also avoided examining the compatibility of 
Regulation 1367/2006 with the access to justice provi-
sions of the Aarhus Convention. The Court then found 
that Article 4(1) and 4(c) of the Aarhus Convention 
were not unconditional and sufficiently precise to be 
relied upon to assess the legality of the third indent of 
Article 4(2) of Regulation 1049/2001. 
The Court explained that the reference in Article 4(1) 
of the Convention to national legislation16 indicates 
that that convention was manifestly designed with the 
national legal orders in mind and not the specific legal 
features of institutions of regional economic integra-
tion such as the EU, even when those institutions can 
sign and accede to the Aarhus Convention under Arti-
cle 17 and 19 thereof17. The Court then found that it is 
for that reason that the Community, when approving 
the Aarhus Convention, made a declaration that “the 
Community institutions will apply the Convention 
within the framework of their existing and future rules 
on access to documents and other relevant rules of 
Community law in the field covered by the Conven-

16  Article 4(1) of the Aarhus Convention provides that “Each Party shall ensure 
that, subject to the following paragraphs of this article, public authorities, in 
response to a request for environmental information, make such information 
available to the public, within the framework of national legislation, [emphasis 
added]..”. 

17  Para. 40. 
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tion”. The Court concluded that neither the reference 
in Article 4(4)(c) of the Convention to enquiries of a 
criminal or disciplinary nature nor the obligation laid 
down in the second paragraph of Article 4(4) of the 
convention to interpret in a restrictive way the grounds 
for refusal of access can be understood as imposing a 
precise obligation on the EU legislature. Finally, the 
Court rejected that those provisions could infer “a 
prohibition on giving to the concept of ‘enquiry’ a 
meaning which takes account of the specific features 
of the Union, and in particular the task incumbent on 
the Commission to investigate any failures of Member 
States to fulfil their obligations which might adversely 
affect the correct application of the Treaties and the 
EU rules adopted pursuant to the Treaties”18. 
This holding constitutes an erroneous application of 
the Aarhus Convention. Article 2(d) of the Convention 
provides a definition of ‘public authority’ which is the 
entity subject to all the provisions of the Convention. 
Article 2(d) expressly includes EU institutions in refer-
ring to “[t]he institutions of any regional economic 
integration organization referred to in article 17 
which is a party to the Convention.” Article 17 of the 
Convention provides that “[t]his Convention shall be 
open for signature [...] by regional economic integra-
tion organizations constituted by sovereign States 
members of the Economic Commission for Europe to 
which their member States have transferred compe-
tence over matters governed by this Convention, in-
cluding the competence to enter into treaties in respect 
of these matters.” EU institutions are thus subject to all 
the provisions of the Convention without distinction or 
exception from the other parties to the Convention. 
Further, the EU (at the time, the European Communi-
ty) participated -- along with the other parties -- in the 
negotiation of the Aarhus Convention and could have 
therefore made a reservation as to the application of 
the exceptions to the right of access to information 
provisions of the Convention if it had considered that 
its “specific features” did not allow the same applica-
tion as for the States parties. However, no reservation 
was made by the EU on that point. Yet, reservations 
can only be made “when signing, ratifying, accepting, 
approving or acceding to a treaty” in accordance with 
Article 19 of the Vienna Convention. Article 27 of the 
Vienna Convention also provides that a party to an 
international treaty “may not invoke the provisions of 
its internal law as justification for its failure to per-
form a treaty.” Specific features are therefore not ac-
cepted as a justification for non-application of a con-
vention.  
The declaration made by the Community at the time of 
ratification of the Convention is not specific enough to 
overcome that requirement. Quite the opposite, it 
proves exactly the contrary. This declaration explicitly 

18  Para. 42. 

states that the Aarhus Convention was to apply not 
only to the Member States but to the EU institutions: 
“it was felt important not only to sign up to the Con-
vention at Community level but also to cover its own 
institutions, alongside national public authorities”. 
According to the Court’s interpretation, the declaration 
would allow the EU institutions to decide on a discre-
tionary basis which provisions of the Convention ap-
ply to them and would amount to providing the EU 
with a blanket exemption from certain provisions of 
the Convention.  
This reasoning puts into question the applicability of 
international conventions to the EU as the Court cre-
ates an ‘à la carte’ option for the EU institutions. Yet, 
there should be no differentiation in the application of 
the Convention among the parties. Article 216(2) 
TFEU and Article 26 of the Vienna Convention pro-
hibit such an interpretation. 

2.2.1 Reference to national legislation 
Considering that the reference to “the framework of 
national legislation” deprives Article 4 of the Aarhus 
Convention of its unconditional and precise character 
is quite overarching and makes the scope of implemen-
tation of international conventions rather limited. 
The requirements provided by Articles 3 and 4(1) of 
the Aarhus Convention are standard clauses in interna-
tional conventions to ensure the compatibility of na-
tional law with the provisions of the international 
convention in question. Similarly, Article 3 of the 
Aarhus Convention cannot be construed as allowing 
the parties to the Convention to subject application of 
the conditions under which public authorities and EU 
institutions must disclose environmental information 
to discretionary limitations which would have the 
effect of rendering Article 4 meaningless and depriv-
ing it of any practical effect. Nor can it be construed as 
precluding Article 4(4)(c) from being directly applica-
ble. The fact that Article 3 provides that parties need to 
adopt measures does not make the applicability of 
Article 4(4), in its implementation or effects, subject to 
adoption of any subsequent measure. The role which 
Article 3 confers on these measures is to facilitate 
compliance with the Convention provisions. It cannot 
be regarded as limiting the immediate application of 
the access to information rights and limits provided by 
the Convention.  

2.2.2 The preciseness and specificity of Article 4 of 
the Aarhus Convention 
Article 4 of the Aarhus Convention is one of the more 
specific and precise provision of the Convention. In-
deed, it does not leave any room for manoeuvre to the 
State Parties and must be applied as it is. Moreover, 
Article 4(4)(c) is just as precise and specific -- if not 
more so -- than Article 4(2) third indent of Regulation 
1049/2001. Article 4(2) of the Convention specifies 
the time-limit within which the information must be 
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disclosed (“as soon as possible and at the latest within 
one month”) and the possibility of extending the dead-
line (“up to two months”) under certain specific condi-
tions (“unless the volume and the complexity of the 
information justify an extension”), and this in accord-
ance with the obligation to provide reasons justifying a 
refusal. These provisions are therefore just as specific 
and precise as Articles 7 and 8 of Regulation 
1049/2001. Article 4(4)(c) is even more specific and 
precise than Article 4(2) third indent of Regulation 
1049/2001 since it provides for the types of enquiries 
that can justify a decision to withhold information, 
whereas Article 4(2) third indent only applies to ‘in-
vestigations’ in general. The specificity and precise 
character of Article 4 of the Aarhus Convention can 
therefore not be validly questioned.  
3 An overly broad definition of ‘investigations’ 

but a limited scope of the presumption of 
confidentiality 

3.1 Everything is everything and everything is an 
investigation 

Regarding the first part of the appeal, the Court started 
by examining whether the contested studies fell within 
the scope of an investigation within the meaning of 
Article 4(2) of Regulation 1049/2001. The Court 
found that the studies are among the instruments avail-
able to the Commission to oversee the application of 
EU law in the context of the obligation under Article 
17(1) TEU and in order to decide when it is necessary 
to initiate infringement proceedings against those 
Member States found to be in breach of EU law. The 
studies fell consequently within the scope of the con-
cept of ‘investigations’ within the meaning of the third 
indent of Article 4(2) of Regulation 1049/2001. 
The concept of investigation is thus given an overly 
broad definition or rather no definition at all. No for-
mal decision need to be taken by the Commission as a 
whole or even at a certain level of hierarchy. No for-
mal procedure is foreseen, as long as the Commission 
is researching evidence and checking facts, it is con-
ducting an investigation. The General Court in the 
Schlyter case had already ruled in the same vein that 
“the concept of investigation [under Art. 4 of Regula-
tion 1049/2001] covers all research carried out by a 
competent authority in order to establish than an in-
fringement has taken place as well as the procedure by 
which an administrative body gathers and checks 
certain facts before making a decision”.19 
First, the Court’s interpretation lacks grounds. When 
in the field of competition and state aid law, the rele-
vant regulations provide for specific rules under which 
the Commission is allowed to investigate companies’ 

19  Case T-402/12, Schlyter v Commission, para. 53, ECLI:EU:T:2015 :2009. 

practices20. There is no similar regulation allowing the 
Commission to carry out investigations in the envi-
ronmental field. Article 258 TFEU, which allows the 
Commission to initiate infringement proceedings, does 
not set out an investigation procedure, nor does it even 
mention the word ‘investigation’. The two contexts are 
therefore totally different. 
Secondly, the Court’s interpretation stretches the ap-
plicability of the exception to the right of access to 
information provided under Article 4(2) third indent of 
Regulation 1049/2001 beyond reason. This will in turn 
allow the Commission and other EU institutions to 
withhold even more information that should be in the 
public domain. 
3.2 The presumption of confidentiality limited to on-

going files 
The Court went on to determine whether the presump-
tion of confidentiality had been correctly applied by 
the Commission and the General Court. It asserted that 
the documents in a file relating to the pre-litigation 
stage of infringement proceedings constitute a single 
category of documents and no distinction should be 
made on the basis of the type of documents or on the 
author of the documents. It then relied on the judgment 
in LPN and Finland v Commission (C-514-11P and C-
605/11P, EU/C/2013/738, paragraphs 52 to 65) to find 
that the Commission was entitled to refuse full disclo-
sure of the contested studies which, at the time by 
which the Commission had replied to the request for 
access, had already led to sending a letter of formal 
notice to a Member State, under Article 258 TFEU. 
The Court held that at that stage the studies had conse-
quently been placed in a file relating to the pre-
litigation stage of infringement proceedings. As a 
consequence, disclosing them would have likely dis-
turbed the nature and progress of that stage of proceed-
ings, by making more difficult both the process of 
negotiation between the Commission and the Member 
State and the pursuit of an amicable agreement where-
by the alleged infringement could be brought to an 
end. The Commission was therefore justified in con-
sidering that such full disclosure would have under-
mined the protection of the purpose of investigations.21 
However, for the other studies which had not been 
followed by the sending of a letter of formal notice, 
the Court decided differently. It recalled that in all the 
cases in which the Court had recognized that docu-
ments enjoyed a general presumption of confidentiali-
ty, the refusal of access by the Commission related to a 
set of documents which were clearly defined by the 

20  Council Regulation (EC) No 1/2003 of 16 December 2002 on the implemen-
tation of rules on competition laid down in Articles 81 and 82 of the Treaty, 
Article 17. Commission Regulation (EC) No 773/2004 relating to the conduct 
of proceedings by the Commission pursuant to Articles 81 and 82 of the EC 
Treaty, Chapter III. Council Regulation No 645/1999 of 22 March 1999, lay-
ing down detailed rules for the application of Article 108 TFEU, Article 6. 

21  Para. 72. 
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fact that they all belonged to a file relating to ongoing 
administrative or judicial proceedings. The Court con-
cluded that this was not the case of the studies at issue. 
Such a general presumption of confidentiality could 
not apply to the studies which had not been followed 
by the sending of a letter of formal notice at the time 
of the Commission’s reply, as it remained uncertain 
whether the outcome of those studies would be the 
opening of the pre-litigation stage of infringement 
proceedings against that Member State. The General 
Court had erred in extending the scope of the presump-
tion of confidentiality to the contested studies. This 
was contrary to the requirement that the presumption 
be interpreted and applied strictly since that presump-
tion is an exception to the rule that the institution con-
cerned is obliged to make a specific and individual 
examination of every document subject of an applica-
tion for access. The Commission should have exam-
ined on a case-by-case basis whether the studies could 
be fully disclosed to the applicant. 
This ruling is very welcome as it puts a limit on the 
presumption of confidentiality established in the case-
law of the Court which already allows the Commission 
to withhold information pertaining to any administra-
tive and judicial files. Specifically, it means that the 
Commission will need, in accordance with the test set 
out in the Turco case, to justify how disclosure would 
specifically and effectively undermine the protection 
of the investigation in order to refuse access to those 
studies which have not been followed by the opening 
of an infringement proceeding. The risk of having the 
protection of investigations undermined also needs to 
be reasonably foreseeable and not purely hypothetical. 
This should prove to be difficult and eventually lead to 
more environmental information being accessible to 
the public regarding the way in which the Member 
States transpose EU Directives in environmental mat-
ters. In turn, this should ensure greater accountability 
of both the Member States and the Commission in the 
way in which they implement and enforce environ-
mental law. This ruling has potentially far-reaching 
consequences for other types of documents which are 
not part of ongoing procedures and will thus not fall 
under the scope of the presumption of confidentiality.  
4 Conclusion 
The ruling clarifies how the presumption of confiden-
tiality is to be applied in future cases. The restriction 
of the scope of the presumption to conformity studies 
followed by a letter of formal notice is very welcome. 
It will ensure that a stricter test is applied to the disclo-
sure of studies for which access is requested before 
infringement proceedings are initiated, leading to their 
full disclosure. The Commission should even go fur-
ther than this and publish the studies automatically 
without waiting for requests from the public. Regula-
tion 1367/2006 (Art. 4(1)) requires an “active and 
systematic dissemination” to the public of environ-

mental information relevant to the EU institutions’ 
functions. Yet, the environmental information actively 
disseminated in the Commission’s public register falls 
short of this requirement. The publication of the analy-
sis of Member States’ environmental legislation re-
ceived by the Commission would thus also be a sign of 
the Commission’s willingness to improve its compli-
ance with Aarhus standards as well.   
The increased level of transparency stemming from 
this ruling could be stretched to other contexts in 
which the Commission and other EU institutions, 
agencies and bodies are required to take into account 
evidence, including scientific and legal, to form their 
decisions. Access to this information is the only way 
to ensure their accountability. 
It is, however, regrettable that the Court supported the 
General Court’s ruling on the need to keep studies 
followed by the opening of an infringement proceed-
ing confidential. The studies concerned are not part of 
infringement proceedings. They are factual data on the 
way our governments transpose EU environmental law 
into national law; as such, they are quite simply 
sources of information. No confidential information is 
used or referred to in the studies. Any lawyer can 
make these studies provided they have the time and 
resources. They do not include correspondence be-
tween the Commission and the Member States nor are 
they documents communicating the strategy of the 
Commission. On the contrary, the studies all contain a 
disclaimer which indicates that the Commission is not 
bound by the content or the results of the study which 
prevents any legal action against the Commission. 
According to the reasoning of the Court, any infor-
mation held by the Commission that puts into question 
the transposition of EU environmental law by Member 
States could be treated as confidential data as long as 
an infringement proceeding has been started. This 
raises questions regarding the Commission’s interpre-
tation of the transparency requirements enshrined in 
the EU Treaties with regard to the decision-making 
process.  
The Court has comforted the Commission in its deci-
sion to negotiate behind closed doors with Member 
States infringing EU law and to protect these states 
from public scrutiny, the latter being qualified as “un-
due external pressure”. This adds opaqueness to a 
process that is already inadequate given that the open-
ing of infringement proceedings is at the complete 
discretion of the Commission and does not fall under 
the scrutiny of the Court. Yet, confidentiality does not 
guarantee better and faster compliance by Member 
States. On the contrary, it increases suspicion and lack 
of trust on the part of the public in the Commission 
and the EU as a whole. In the long term, this will re-
sult in making EU citizens turn their back on the polit-
ical scene where decisions that affect the environment 
they live in are taken. 
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