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Editorial 
The current issue of elni Review contains several contribu-
tions focussing on different aspects in the field of Europe-
an environmental law practice. 
In his profound article “The genome editing technique is 
covered by Directive 2001/18 – Comment on Advocate 
Bobek’s Opinion in case C-528/16” Ludwig Krämer ar-
gues that genome editing must be understood as being 
covered by the provisions of Directive 2001/18 on the 
deliberate release of genetically modified organisms into 
the environment. 
“The ECJ Rules Environmental NGOs Must Have Access 
to Justice in Water Law Procedures” by Summer Kern and 
Gregor Schamschula assesses the current developments of 
implementation with regard to access to justice in Austrian 
Water Law. The ruling in question can certainly be seen as 
a milestone in environmental case law.  
The article by Erjon Muharremaj “The role of legislation 
and courts in the protection of the environment in the 
European Union and its impact on the European integra-
tion of Albania” delivers interesting insights with regard to 

the current state of environmental law in Albania and its 
shortcomings with regard to jurisdiction. This certainly 
will have an impact on the acquisition negotiations with 
the European Union.  
Finally, Martin Führ, Jaqui Dopfer, Kilian Bizer et. al. 
discuss simulation games as a method for regulatory im-
pact assessments. They set out their experiences with the 
method acquired during the impact assessment of the EIA 
Amending Directive 2014/52/EU.  
The current issue of the elni Review delivers information 
about recent developments; a summarized version of the 
“Peoples’ Climate Case”-application delivered by the 
applicants and a review of the book “Environmental Crime 
in Europe” by the editors Andrew Farmer, Michael Faure 
and Grazia Maria Vagliasindi.  
We hope you enjoy this issue.  

Nicola Below/Martin Führ 
July 2018 



 

Environmental Law Network International  1/18 
 

25 

The “Peoples’ Climate Case” summarized 

Hugo Leith, Roda Verheyen and Gerd Winter 

1 Summary of the Application 
The case, dubbed the people’s climate case1, is 
brought by children and their parents, working  in 
agriculture and tourism in the EU and abroad who 
are and will increasingly be adversely affected in 
their livelihoods and their physical well-being by 
climate change effects such as droughts, flooding, 
heat waves, sea level rise and the disappearance of 
cold seasons. They are supported and joined by an 
association of indigenous Sami youth. The appli-
cants are engaged in a range of economic activities, 
including the cultivation of crops, forestry manage-
ment, animal herding, and eco-tourism. 
For each of the families, climate change has in some 
cases already curtailed their activities and liveli-
hoods; for instance, droughts have led to the destruc-
tion of a Portuguese farmer’s forest in a wildfire, to 
a French farmer’s lavender harvest to seriously de-
cline, and a Kenyan pastoralist to loose feeding 
ground and water; sea level rises and worsening 
storms have inundated a Fijian farmer’s land and 
will put a North Sea island hotel owner at risk, and 
changing patterns of freezing and warming in winter 
times have harmed Sami reindeer herding. As time 
goes on climate change will if left unchecked in-
creasingly impair living conditions if mitigation 
measures remain inadequate. Changes in the climate 
have also exposed some of the applicants to physical 
harm; these risks to physical well-being will increase 
as climate change worsens.  
The Defendants are the European Parliament and the 
Council of the EU. These are the institutions of the 
Union responsible for the adoption of the legal acts 
challenged by this application.  
The Applicants are represented by the three authors 
of this article. 
The Applicants bring two related applications con-
cerning the responsibility of the Union for emissions 
of greenhouse gases (‘GHGs’), leading to dangerous 
climate change.   
They contend that the Union has failed and contin-
ues to fail to meet its urgent responsibilities to limit 
the emission of GHGs, in breach of its binding obli-
gations of higher rank law. This breach currently 
manifests in three recently adopted legal acts of the 
European Parliament and the Council, which cover 
different sectors of the economy.  These comprise: 

                                                           
1  See the website https://peoplesclimatecase.caneurope.org/. For the full 

version of the application click ‘documents’. A concentrated version which 
was required by the General Court will soon be published on the same 
website. 

(a) the amended Directive on emissions trading 
(the “ETS Directive”);2  

(b) the Regulation on climate action by Member 
States (the “Effort Sharing Regulation” or 
“CAR Regulation”)3, and  

(c) the Regulation on land use, land use change 
and forestry (the “LULUCF Regulation”)4;  
– collectively, the “GHG Emissions Acts”. 

The GHG Emissions Acts in aggregate comprise an 
overall reduction of 40%, as compared to the emis-
sions of 1990, by 2030. This target is inadequate – 
by at least 10 to 20 % - to deliver the level of reduc-
tion demanded by higher rank law. The applicants 
accordingly seek the annulment of the GHG Emis-
sions Acts insofar as they fail to set more ambitious 
targets. 
Further, the Union’s past and continuing failure to 
adopt sufficient measures to reduce emissions as 
required by higher rank law has caused, is continu-
ing to cause, and will cause the applicants damage, 
engaging the non-contractual liability of the Union.  
The applicants accordingly seek an injunction re-
quiring the Union to set deeper emissions reduction 
targets at the level required by law. 

2 Admissibility 
The applicants are each directly and individually 
concerned by the acts under challenge as required by 
Art.263 (4) TFEU. 
Direct concern: In setting emissions reduction tar-
gets, the GHG Emissions Acts are also instruments 
by which quantities of allowable emissions are allo-
cated to Member States; in total, still 60% of the 
emissions of 1990 are permitted to be allocated in 
2030. This is an excessive volume of emissions 

                                                           
2  Directive (EU) 2018/410 of the European Parliament and the of the 

Council of 14 March 2018 amending Directive 2003/87/EC to enhance 
cost-effective emission reductions and low-carbon investments, and De-
cision (EU) 2015/1814[Annex 1] pp.1 ff., as published in the Official Jour-
nal 2018 L 76/3. 

3  Regulation (EU) 2018/842 of the European Parliament and of the Council 
on binding annual greenhouse gas emission reductions by Member 
States from 2021 to 2030 contributing to climate action to meet commit-
ments under the Paris Agreement and amending Regulation (EU) No 
525/2013, OJ 2018 L 156 p. 26. The Regulation will in the following be 
cited as ESR. 

4  Regulation (EU) 2018/841 of the European Parliament and of the Council 
on the inclusion of greenhouse gas emissions and removals from land 
use, land use change and forestry in the 2030 climate and energy frame-
work, and amending Regulation (EU) 525/2013 and Decision 
529/2013/EU, OJ 2018 L 156, p. 1. 

https://peoplesclimatecase.caneurope.org/
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which directly infringes the applicants’ fundamental 
rights. 
Individual concern: Concerning the requirement of 
individual concern the applicants have two submis-
sions. 
First, according to the standard set out in the Plau-
mann case5 for showing “individual concern”, the 
applicants meet that standard. Each applicant com-
plains of a breach of fundamental individual rights.  
While all persons may in principle each enjoy the 
same right (such as the right to life, or the right to an 
occupation) the effects of climate change (to which 
the EU Emissions Acts under challenge contribute) 
and hence the infringement of rights is distinctive 
and different for each individual. 
Second, in the alternative, it is submitted that the 
Plaumann formula is inapposite and should not be 
followed in this case. Rather, the standing require-
ments of Article 263 (4) TFEU are established if it is 
shown that the act under challenge does affect the 
applicant in an individual capacity, even if other 
persons may also be affected, especially where the 
harm caused is serious.  The applicants clearly meet 
this alternative standard. 
a.  Since adoption of the Plaumann formula the 

text of Article 263 (4) TFEU has changed: the 
object “decisions” was exchanged for “acts”, 
thus including legislative acts which do not 
have addressees to whom an applicant seeking 
to establish standing could be compared (a 
comparison the Plaumann formula assumes 
can be made). 

b. The formula has perverse results: the more 
serious the harm and thus the higher number of 
affected persons, the less legal protection is 
available. 

c. The stringency of the Plaumann approach is 
not sustainable in light of the CJEU’s insist-
ence that all questions of EU law – and in par-
ticular those arising under the Charter – are re-
served to its jurisdiction.6 If the CJEU is to be 
the sole arbiter of the reconciliation of EU 
measures and fundamental rights, it must fol-
low that an individual whose fundamental 
rights are at stake necessarily has a right of ac-
cess to the EU judicature.  

                                                           
5  The Plaumann formula defines “individual concern” of persons other than 

those to whom a decision is addressed as: “if that decision affects them 
by reason of certain attributes which are peculiar to them or by reason of 
circumstances in which they are differentiated from all other persons and 
by virtue of these factors distinguishes them individually just as in the 
case of the person addressed.” (ECJ decision of 15.7.1963, Case 25/62 
Plaumann v Commission [1963] ECR p. 95, at 107. 

6  ECJ Opinion 2/13 of 18.12.2014, Case C-2/13 (Adhésion de l’Union à la 
CEDH) ECLI:EU:2014:2425 para. 189. 

d. The Plaumann test – when applied in the con-
text of rights under the Charter – is inconsistent 
with the guarantee for effective remedies of 
rights conferred by Article 47 of the Charter. A 
gap in legal protection is clear in the present 
case. This action is not directed against imple-
menting measures of either Member States or 
EU institutions but rather against the funda-
mental legal basis for climate action; more pre-
cisely the allocation by the GHG Emissions 
Acts of an excessive and unlawful quantity of 
emissions.  That allocation is dictated by the 
Emissions Acts themselves, and requires no 
implementing measures which could be the 
subject of a challenge.   

Concerning the reindeer herders’ association (one of 
the applicants), CJEU case law is pertinent insofar as 
it grants an association locus standi if the individu-
als forming it or at least part of them have standing 
themselves.  
All of the members of the association belong to 
families of reindeer holders and therefore have indi-
vidual standing. 

3 First Plea: annulment of the three GHG 
Emissions Acts 

The Applicants submit that the GHG emissions that 
would be allocated and permitted under the +60% 
target (or -40 %, respectively) enshrined in the three 
GHG Emissions Acts are incompatible with higher 
rank law, as follows: 
a. First, any further emissions of GHG gases will 

contribute to the ongoing warming of the Earth 
system and to dangerous climate change. Per-
mitting any further emissions will result in 
harm and will encroach on the interests pro-
tected by the EU’s duties; namely, the interna-
tional no-harm rule, as well as various funda-
mental rights of the applicants, including the 
right to health, occupation, property, well-being 
of children, and equal treatment both of genera-
tions and people living in developed and less 
developed countries.  

b. Second, moreover, the GHG Emissions Acts 
would permit the continued emission of dan-
gerous GHGs at levels that materially exceed 
the maximum permissible levels of emissions 
that are implied by the Paris Agreement.  Sci-
entific analysis can estimate the maximum 
quantity of emissions that can be released 
globally into the atmosphere so as to result in a 
likelihood of temperature increases being kept 
within the defined levels to which the EU has 
committed itself.  The EU cannot consume 
more than its per capita share of those global 
emissions, yet the GHG Emissions Acts will 
result in it doing so. The Paris Agreement tem-
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perature limits as such therefore can provide no 
justification for the EU’s policies; rather, those 
policies are in direct conflict with its require-
ments. 

c. Third, the infringement of norms entailed in the 
GHG Emissions Acts is unlawful, unless the 
Union establishes a well-founded justification.  
Any such justification would need to show that 
the Union had acted proportionately and had 
infringed theduties and rights only to the extent 
that was necessary.  To make good such a justi-
fication, the EU would need to identify and 
adopt measures for emissions reduction to the 
extent of its technical and economic capability. 

d. Fourth, insofar as the EU legislature contends 
that its conduct in permitting the level of emis-
sions it proposes in the GHG Emissions Acts is 
justified in the light of other, competing inter-
ests, the legislative record is to the contrary.  
The evidence shows that the EU’s analysis of 
its 2030 targets impermissibly pursued an out-
dated objective of achieving an 80% reduction 
in emissions by 2050.  That policy is contrary 
to law and in particular to the Paris Agreement.  
As the EU began its analysis from the wrong 
starting point, it failed to consider the feasibil-
ity of more ambitious reduction options. 

e. Fifth, as could have been explored by an in-
depth analysis of all emission sectors, the tech-
nical and economical capacity of the EU clear-
ly extends to making emissions reductions of 
50-60%.  It is submitted that the GHG Emis-
sions Acts must therefore be declared void in-
sofar as they will allow in 2030 the emission of 
more than 40%-50% of the 1990 levels of 
emissions. 

f. However, in order to avoid a legal vacuum, it is 
applied that the contested provisions shall re-
main in force for such limited period as the 
Court determines appropriate, until they are re-
placed with emissions target levels compliant 
with the norms of higher rank law. 

4 Second plea: injunction for non-
contractual liability 

Further to the Applicants’ case that the targets in the 
GHG Emissions Acts are incompatible with the 
Union’s legal obligations and must therefore be 
annulled, the Applicants also contend that the non-
contractual liability of the Union is established, 
entitling them to seek relief under Article 340, 
TFEU. 
In overview, the Applicants’ case is as follows: 
a. First, the EU has failed to take sufficient steps 

required by high rank law to reduce emissions 
from within the Union.  It has been in breach of 

its obligations to take these steps since 1992 
(when the UNFCCC was adopted), alternative-
ly since 2009 when the Charta of Fundamental 
Rights became binding EU law. It continues to 
be in breach of this obligation today. 

b. Second, these failures have made and are con-
tinuing to make a material contribution to dan-
gerous climate change that has already oc-
curred, is occurring, and will occur, and for 
which the EU therefore bears a significant de-
gree of responsibility. 

c. Third, this dangerous climate change has 
caused, is causing, or will cause the Applicants 
material loss. 

The relief sought is an order requiring the EU to 
adopt emissions reduction targets through the exist-
ing framework of the ETS, ESR and LULUCF re-
gimes that are sufficient to bring the EU into com-
pliance with its legal obligations.  Based on the 
analysis of the emissions budget and of feasibility 
set out above, the Court can be confident that the 
minimum that the EU is obliged to is to adopt targets 
to the full extent of its capability.   
The Applicants submit that this requires emissions 
reductions of 50%-60% by 2030, or such other level 
as the Court finds appropriate. 
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the successful and effective 
implementation of environ-
mental law.
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tional communication and 
cooperation worldwide. elni 
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