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Editorial

Already the founding conference of elni in 1990
discussed the potential benefits of the
‘Environmental Impact Assessment’ (EIA). The
‘Strategic Environmental Assessment” (SEA)
might be seen as the younger sister of EIA;
however in terms of scope bigger. The European
Directive on SEA has been subject to a REFIT-
process by the European Commission. The results
were published at the end of November this year.
The conclusion in general terms: The SEA
Directive is fit for purpose. However, some
Member States expressed their concerns with
regard to the recent decisions of the CJEU.
Thomas Bunge assesses the Term ‘Plans and
Programmes’ as interpreted by the highest EU
court. Air quality is also a neuralgic point in many
cities throughout Europe. In this respect, Ulrike
Weiland reports on SEA in Air Quality Planning
in Germany.

Attracta Ui Bhroin from Dublin based Irish
Environmental Network comments on a
November 2019 CJEU ruling following the
‘Derrybrien case’ concerning EIA in Ireland.
According to Attracta, the judgement has
profound implications for several legal questions
concerning, i.a., obligations to remedy and state
liability.

Besides, the current issue of the elni Review, once
more, features several contributions on the
governance of chemical substances. Simon
Johannes  Winkler-Portmann  analyses  the
compliance challenges of the automotive industry
concerning obligations of REACH on the
communication of ‘substances of very high
concern’ (SVHCs). He thus assesses the
effectiveness in terms of compliance of the
sector’s governance approach to control chemical
substances used in every single part of a vehicle,
and develops options to overcome existing
deficits.

The Recent Developments section starts off with
Silke Kleihauer and Leonie Lennartz reporting on
the results of a research project aiming to support
‘more sustainable chemistry’ in the textile supply
chain, i.a. by broadening the view from the
‘reactive’ compliance position to a ‘proactive’
beyond compliance  perspective.  Thereby
outlining, in addition, the highlights of a ‘Scenario
Process’ together with actors from the textile
chains, the piece also provides relevant
methodological perspectives with a view to
supporting transitions of industry sectors in the
direction of sustainable development. The
contributions by Winkler-Portmann and Kleihauer
/ Lennartz are also to be seen in the context of the

pervasive goal of creating more ‘Circular
Economies’, which is pushed recently by
normative impulses (e.g. recast of the Waste
Framework Directive — WFD) and which
increasingly is reflected in strategic approaches of
companies. Against this background, Henning
Friege et al. comment on the ‘tricky relationships’
of chemicals, waste and product legislation.
Considering the interfaces and intersections of
these frameworks they formulate eminent policy
recommendations aimed to ensure that ‘Circular
Economies’ are capable of avoiding the
‘recycling’ of problematic chemical substances
present in (waste) raw materials. Finally, Martin
Wimmer from the Austrian Ministry for
Sustainability and Tourisms outlines key findings
of an ‘International Conference on Green
Chemistry’ during the Austrian EU Presidency.
The event discussed perspectives how to foster
and better integrate into the legal frameworks the
principles of ‘Green Chemistry’, which guide the
design of chemical substances, products and
processes to avoid hazards and reduce resource
use — thus offering potentials for industries to
ensure their compliance and also for ‘Circular
Economies’.

Claudia Schreider, Julian Schenten and Martin Fiihr
December 2019
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Strategic Environmental Assessment in Air Quality Planning in Germany

Ulrike Weiland

1 Introduction

Despite successes in immission control, significant

increases of limit value transgressions of nitrogen

oxides and particulate matter have been observed in

Germany in the last years. Health impacts of these

pollutants range from impaired respiratory function

to increased mortality due to cardiovascular
diseases, with high short-term as well as lower
long-term exposure both being relevant to health.'

Air quality planning as sectoral planning for

immission control should ensure or at least

contribute to improved air quality in developed
areas, especially in large cities.

Under certain preconditions, strategic

environmental assessments (SEAs) have to be

carried out for air quality plans (AQPs). These

SEAs should ensure that air quality planning

pursues an integrative environmental approach, and

that the intended air quality policies do not
negatively impact other environmental aspects such
as biodiversity, water, landscape, or sites of the

NATURA 2000 network.

To date, little is known about the requirements and

practice of conducting SEAs in air quality planning.

The following questions regarding the relation

between air quality planning and SEA need to be

clarified:

1. Which AQPs require a SEA?

2. Which requirements do SEAs in air quality
planning have to fulfil?

3. To what extent do practical experiences with
SEAs in air quality planning exist?

4. Which reasons are given by the planning
authority for carrying out — or for not carrying
out SEAs?

5. Can we conclude from measures designed to
improve air quality that the respective AQP had
required SEA?

6. Does a correlation exist between the incidence
of NATURA 2000 sites covered by an AQP
and SEA performance?

7. How relevant are SEAs in air quality planning?

8. Which conclusions shall be drawn from the
results?

1 WHO - World Health Organization (ed.): Review of evidence on health
aspects of air polluion - REVIHAAP  project  (2013).
http://www.euro.who.int/__data/assets/pdf_file/0004/193108/REVIHAAP-
Final-technical-report-final-version.pdf?ua=1 (20.10.2016).
M. Kohlhuber, T. Schenk, U. Weiland: Verkehrsbezogene Luftschadstoffe
und Larm. In: Bolte et al. (eds.): Umweltgerechtigkeit: Chancengleichheit bei
Umwelt und Gesundheit: Konzepte, Datenlage und Handlungsperspektiven.
Bern, 87-98 (2012).
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Because SEAs are integrated in the preparation and
updating of AQPs, several issues of air quality
planning relevant for SEAs are first presented.
Then, hints regarding relevant legal aspects of SEA
performance, procedures and methods are given.
The following section presents results of an
empirical analysis of roughly one hundred AQPs
from 2010 — 2016. Thereafter it is investigated,
whether a SEA could have been necessary because
of potential significant effects on a NATURA 2000
site. By means of a comparison of legal
requirements for the SEA performance with SEA
practice, the article appraises to what extent SEA
practice in AQP meets these requirements. Finally,
conclusions are drawn from the investigation
results.

2 Legal requirements for strategic
environmental assessments in air quality
planning

2.1 Tasks of and relations between air quality
planning and SEA

SEAs are a part of official planning procedures,
here of AQPs, which means: the SEA procedure is
integrated in the AQP procedure.? SEAs identify,
describe and assess the likely environmental eftects
that may occur during the implementation of the
plan. Under German law, an AQP has to be set up if
limit values of the 39" Regulation for
Implementing the Federal Immission Control Act
(39. BImSchV) (including certain margins of
tolerance) are exceeded in certain areas or in
agglomerations.?

Two types of AQPs shall enable the authorities both

to act in a precautionary way and to react quickly.*

— An air quality plan (AQP) is intended to protect
the environment from harmful immissions. It
determines the measures for a long-term
reduction of air pollution (Sec. 27 and appendix
13 of 39. BImSchV). A mandatory AQP is
required if limit values are exceeded. An
optional AQP can be set up, if limit values are
likely to be exceeded in the future or other

2 Sec. 33 UVPG.

3 Relevant legal bases of AQP in Germany are the EU Air Quality Directive
(2008/50/EG), the Federal Immission Control Act (Bundes-
Immissionsschutzgesetz - BImSchG), and the 39th Regulation for
Implementing the Federal Immission Control Act (39. Verordnung zur
Durchfiihrung des BImSchG - 39. BImSchV).

4 U. Weiland, U. (2014): Luftreinhalte- und L&rmminderungsplanung im
Spiegel der Praxis. UVP-report 28 (3+4), at 143-154.
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harmful environmental impacts are expected
(Sec. 47 para. 3 BImSchQG).

— An action plan indicating specific short-term
measures to be taken in cases of exceedance of
limit thresholds for SO, or NO; (Sec. 28 para. 1
39. BImSchV). The provided measures must be
suitable for reducing the risk of exceeding limit
values or shortening the period of limit value
exceedance (Sec. 47 para. 2 BImSchQG).

Both types of plans are often integrated and then
called ‘(integrated) air quality and action plan’.

SEAs are intended to effectively protect the
environment in  accordance  with  current
legislation>. SEA is a means to guarantee the
integrative approach of air quality planning. In
order to identify, describe and assess the likely
significant environmental effects in an integrative
approach, direct and indirect environmental effects,
the mutual interaction between the environmental
factors as well as alternative solutions have to be
considered in AQPs.¢

2.2 Air quality plans subject to SEA

SEAs currently have to be carried out for nearly all
types of AQPs in the following three cases:

a) SEAs are compulsory for plans listed in annex
5 no. 2 of the German EIA Act — this includes
AQPs according to Sec. 47 subsection 1
Federal Immission Control Act that set a
framework for a project requiring a mandatory
SEA or a project with compulsory individual
preliminary assessment.® In cases of ‘setting
the frame for a compulsory EIA project’, the
responsible AQP-authority has to carry out an
SEA for the whole planning area and for all
provided AQP-measures. This applies even
when a compulsory EIA project like a ring road
is planned and implemented by an authority
other than the AQP authority (which has
integrated these measures into the AQP), and
even if the respective responsible authority has
to carry out an EIA or individual preliminary
assessment for a project. It should be noted,
that SEA and EIA are different and not
interchangeable: EIA (which is thematically
narrower and usually occurs later in the
planning process than SEA) cannot substitute

5 Sec.3(2) UVPG.

6 Sec. 2 (2) UVPG; W. Erbguth, S. Schlacke, S. Umweltrecht. (5. Ed., 2014).
Baden-Baden, at 107.

7 SEA is compulsory for mandatory and optional AQPs as well as for
independent and integrated AQPs. Only Action Plans do not require SEA.

8 Sec. 35 sec. 1 no. 2 UVPG, Annex 5 no. 2 UVPG and the EIA acts of the
Federal States;
c.f. T. Bunge, U. Nesemann: Das Gesetz zur Einfiihrung einer strategischen
Umweltpriifung und zur Umsetzung der EG-Richtlinie 2001/42/EG. In:
Storm, P.-Ch,; Bunge, Th. (eds.): Handbuch der
Umweltvertraglichkeitspriifung (HdUVP). Vol. 1, key fig. 0507. Berlin (2005),
at6.

SEA (which is carried out earlier and covers a
broader spectrum of issues).’

b) SEAs are mandatory for an AQP if they set a
framework for other projects that do not require
an EIA or formal individual preliminary
assessment, but which bear the risk of
significant environmental effects according to
an individual preliminary assessment.! A
legally sound decision on whether or not an
AQP is subject to SEA can only be made based
on an individual preliminary assessment.
Annex 6 UVPG includes criteria for this
preliminary assessment.

c¢) SEAs need to be carried out for AQPs that
require a habitat assessment according to the
EU Habitats Directive.!! According to Sec. 36
sentence 1 no. 2 of the German Federal Nature
Conservation Act (BNatSchG), all plans that
need to be respected or taken into account in
administrative decisions require a habitats
assessment according to Sec.34 para. 1 — 5
BNatSchG if the plan foresees projects that are
likely to have significant effects on the area in
question.

If plans or programmes are modified insignificantly
or specify the use of only small areas on local level,
SEA has to be carried out only if an individual
preliminary assessment concludes that the plan or
program  will  probably have  significant
environmental effects. !2

3 SEA quality standards transferred to air
quality planning
The legal requirements of SEA implementation
suggest that an appreciable number of SEAs also
has to be carried out in air quality planning.
Furthermore, the legal basis requires interpretation
in many cases. Therefore, taking a look at the recent
international discourse on SEA quality standards is
rewarding. Although this discourse usually
addresses no special or other areas of application,
the respective statements are also valid for air
quality planning or, if necessary, can be transferred
to it in the following.

9 EUGH, judgement of 22.9.2011 — Rs. C-295/10, NVwZ 2012, at 291.

10 Sec. 35 (2) UVPG; cf. S. Balla, H.-J. Peters, K. Wulfert: Leitfaden zur
Strategischen Umweltpriifung. Research project 206 13 100 on behalf of the
Federal Environmental Agency. Dessau-RoRlau. (2010)
http://www.bmub.bund.de/fileadmin/Daten_BMU/Download_PDF/Umweltpru
efungen/sup_leitfaden_lang_bf.pdf (17.03.2017).
T. Bunge: Pflicht zur Strategischen Umweltpriifung bei Luftreinhalte- und
Larmaktionsplanen. UVP-Report 21 (1/2), pp. 103-109 (2007), at 104.

11 Sec. 36 UVPG.

12 Sec. 37 UVPG.

11
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3.1 General Principles

Carrying out SEA offers a number of benefits for
air quality planning'®: (1) Diverging perspectives of
different actors can be integrated in the planning
process at an early stage, so that different opinions
on measures can be discussed and potential
conflicts can be identified premature in the planning
process. This finally leads to a greater acceptability
of the measures intended to improve air quality. (2)
Because higher-ranking environmental objectives
need to be represented and taken into consideration
in SEA, AQP is integrated in a broader political
context, and reasonable alternatives can be found at
an early stage. (3) The SEA performance can
contribute to increasing transparency of the
decision processes, because it represents a legal set
of rules allowing for stakeholder participation and
critical questioning of decisions.

The legal bases of SEA don’t comprise specific
rules for SEAs in air quality planning. No
recommendations or guidelines therefore exist, and
subsequently no substantial practical experiences
with SEA for AQPs exist. In the following key
issues for a good SEA quality are thus derived from
current international and national literature,
illustrating the value of SEA in air quality planning
beyond legal requirements.

Influenced by recent theories in planning, political
and social sciences, SEA was developed further in
the international discourse during the last decade
towards a holistic approach, a strategic perspective
and process orientation. The planning authorities
profit from a number of critical functions of SEA,
which help to enforce the precautionary principle
and support quality assurance in the improvement
of air quality planning. SEAs support the AQP
authority in its environmental self-regulation; they
can help to identify the most environmentally-
friendly measures for air quality improvement and
increase their public acceptance. There is a broad
consensus in the professional discourse on the
following principles of SEA implementation.

Proactive understanding of SEA

SEA is more than a dependent assessment. It is an
integrated, proactive and participative process that
allows for the consideration of environmental
aspects in strategic decision making early on.
Especially alternative solutions and cumulative
impacts are to be included and assessed.'* SEA
agents play an active role in the planning process,
developing objectives, measures and alternatives

13 R. Therivel, M. Jones, B. Jenkins: Beyond current SEA practice. In: B.
Sadler/J. Dusik (eds.): European and International Experiences of Strategic
Environmental Assessment — Recent progress and future prospects.
London, New York: Earthscan, pp. 303-324 (2016), at 304.

14 A. Rehhausen et al. SUP-Qualititskriterien: Anspriche an eine
Strategische Umweltpriifung. UVP-report 29 (2): pp. 96-103, at 97 (2015).

12

together or at least in consultation with the AQP
agents.

Assessment of the overall plan

Measures provided by the AQP are analysed and
assessed together with further developments in the
planning area with respect to their environmental
effects. Alternative measures are examined in detail
and compared to help identify the most
environmentally friendly measures.

Equal requirements for AQP-SEA as for other SEAs

Basically, SEA in AQP has to meet the same
procedural and quality requirements as SEA in
other planning types. Because AQP measures are
addressed at the main producers of air pollution and
especially of limit values exceedances (today, this
is primarily private transport), many SEAs in AQP
can rely on experiences from SEA in transport
planning. Quality assurance in SEAs for AQP is
just as recommendable as the use (and transfer) of
SEA guidelines from other planning types and the
involvement of SEA experts.

Early implementation of SEA parallel to the
planning process

In order to satisfy the abovementioned functions of
self-control and quality improvement, SEA needs to
be integrated into the planning and decision-making
process at an early stage, i.e. parallel to the
planning process of AQP. Late or post-AQP SEA
implementation runs the risk of missing its
objectives.

Level-specific tiering and coordination

Between SEAs for AQP and other procedures like
EIA, the individual preliminary assessment or the
habitats assessment exist hierarchical, functional,
methodical and content-related relationships and
many differences, which require a clear
differentiation. In order to avoid duplication of
effort, a multi-stage procedure shall be defined
already during the definition of the investigation
area allowing for level-specific tiering as well as
the coordination of the single assessment phases. !>
Parallel environmental assessments including
habitats assessments can be carried out
interconnectedly.'® Synergy effects can be used if
the contributing authorities coordinate their
activities and jointly establish or update plans with
similar objectives like AQPs and plans for noise
reduction, and if the corresponding SEAs are also
carried out together.!’

15 Sec. 39 (3) UVPG, c.f. S. Balla et al. 2010 at 16 f., supra note 10.

16 Sec. 46 UVPG.

17 C.f. Balla et al. 2010 at 17, supra note 10; c.f. T. Fischer: Linking SEA with
other assessment and planning tools. In: B. Sadler, J. Dusik (eds.): supra
note 13.
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Assessment of alternatives

In order to implement the precautionary principle
and due to the legal obligation to assess reasonable
alternatives'8, various solutions to improve air
quality in the plan area have to be developed and
compared with respect to their environmental
effects preferably in the scoping stage. Those
alternatives are considered reasonable that are in
line with the general objectives of the AQP and
exhibit a good cost-benefit relationship. A basic
scenario, i.e. the expected development of the
environment without measures to combat air
pollution' serves as a yardstick for the assessment
of the intended measures. The cooperation of SEA
experts in the development of alternative measures
yields synergy effects between the participating
authorities. Reasons for the choice of the examined
alternatives have to be described in the
environmental report?® and — in order to raise
procedural transparency — in the generally
comprehensible, non-technical summary.?! In order
to ensure maximum objectivity and transparency,
the assessment of alternatives and the later review
of the environmental report including the
alternatives shall be carried out separately by
different institutions, or at least by different persons
within the same authority.?

Participation of authorities and the public

According to a new understanding, participation in
planning processes not only (1) informs affected
people and (2) serves as an information gathering
and advisory service for the planning authority, but
in addition offers (3) opportunities for a dialogue
between planning authorities and the public, and at
best (4) the chance for a cooperation between
planning authorities and the public.?? Greater
participation of other authorities and especially of
the interested public in the planning process usually
leads to a greater acceptance of the measures and
finally to a higher planning quality.

Quality assurance and control of SEAs

Especially in an area of application with only few
practical experiences like SEA in AQP, quality
assurance and control mechanisms need to be
developed and implemented.?* Planning, assessing
and decision-making institutions need to act
independently of each other, so that on the one hand

18 Sec. 40 UVPG.

19 Sec. 40 (2) sentence 1 no. 3 UVPG.

20 Sec. 40 (2) sentence 1 no. 8 UVPG.

21 Sec. 40 (2) sentence 3 UVPG.

22 Sec.43 UVPG.

23 R. Aschemann/G. Baldizzone/C. Rega: Public and stakeholder engagement
in strategic environmental assessment. In: Sadler, B./Dusik, J. (eds.): supra
note 13, at 248.

24 B. Dalal-Clayton, B. Sadler: Strategic Environmental Assessment. A
Sourcebook and Reference Guide to International Experience. London,
Sterling, VA: Earthscan (2008), at 367.

AQP planners and SEA experts meet at the same
level, and on the other hand institutional influence
can be avoided.? Beyond that and coordinated with
AQP and SEA authorities, a catalogue of
requirements for SEA in air quality planning should
be defined, which supports all participating actors
in carrying out SEAs according to the legal
requirements and the most recent scientific
discourse. Reviews of accomplished SEAs are also
important instruments of quality assurance and
control.

3.2 Procedural Steps of SEAs — including upstream
and downstream steps

Screening

The planning authority must first decide whether an
SEA is necessary or not. An SEA must be carried
out if one of the following conditions is fulfilled?S:

— The AQP provides measures that require a
compulsory EIA or an individual preliminary
assessment,

— The AQP includes other projects that
potentially entail significant environmental
effects,

— The measures of an AQP may impair one or
more habitats according to the EU Habitats
Directive, so that a habitat assessment
according to the Directive is necessary.

Scoping

Because SEA is structured in scoping?’, it should be
implemented early.?® Scoping contributes to a
broadening of the environmental basis of air quality
planning, because relevant international, European
and national environmental objectives must already
be taken as a planning basis here. Furthermore,
various alternative measures have to be considered
and discussed with the planning parties. The depth
of inspection should be decided in the individual
case.?’ Scoping should be organized as a process
with several meetings, because a single meeting
usually is not sufficient to clarify all possible issues.
Because scoping sets the agenda for the whole
SEA, it is recommendable to carry it out publicly to
a large extent. Not only other authorities whose
field of competence may be affected by the AQP,
but also higher and lower authorities, the interested
public and interested environmental associations
should be invited to partake.’® Various local

25 A. Rehhausen et al. (2015) supra note 14, at 101.

26 C.f. Section 2.2.

27 Sec. 39 UVPG.

28 Rehhausen et al. (2015) supra note 14, at 982.

29 Cf Ballaetal. (2010): 12f.

30 According to Sec. 39 sect. 4 UVPG, only the participation of public
authorities is legally binding. But this provision is open in this respect as also
experts, affected local and foreign municipalities, and other third parties may
be consulted.

13
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municipalities already offer information events and
discussion meetings in AQP processes. These
events should be incorporate other issues relevant to
the SEA in order to take advantage of synergy
effects. Results of scoping have to be documented
and taken into consideration in the environmental
report.

Preparation of the environmental report

The potential significant environmental effects of
AQP  implementation including reasonable
alternatives are identified, described and assessed in
the environmental report.’’ The ‘environment’ is
operationalized here by certain factors3? and their
interaction. Like in other SEAs, all factors of the
environment need to be assessed, including whether
and to what extent they will be subject to likely
significant effects. Even though measures of air
quality planning are aimed at decreasing air
pollution, this does not justify restricting the
investigated factors of the environment to air or air
quality. Rather, the systemic analysis of potential
effects on the environment as a whole is in focus as
well as the avoidance and reduction of potential
significant negative environmental effects which
are not directly or without systematic analysis
obvious. In detail, SEA addresses effects on (1)
humans and human health, (2) animals, plants, and
biodiversity, (3) land, soil, water, air, climate, and
landscape (4) cultural heritage and material assets,
as well as (5) the interaction between the above-
mentioned factors of the environment. 3

The importance of air quality planning for human
health and well-being especially in agglomerations
in times of climate change almost demands that
SEAs for AQPs also comprise climate mitigation
and adaptation measures.>* Recent environmental
reports have also addressed the following issues
that should be considered in the SEA for AQPs,
such as the analysis of vulnerability and resilience
as key characteristics of the stability and dynamics
of natural and socio-ecological systems and the
identification of key ecosystem structures, functions

31 The following statements are based on Sec. 40 UVPG; c.f. K. Arbter:
Handbuch Strategische Umweltpriifung. Die Umweltpriifung von Politiken,
Planen und Programmen. Eds.: Institute for Technology Assessment of the
Austrian Academy of Sciences. E-Book, http://hw.oeaw.ac.at/6631-3
(20.07.2017).

c.f. Balla etal. 2010, supra note 10.

32 In Germany, Austria and Switzerland, instead of ‘factors of the environment’
the term ‘environmental goods’ is often used.

33 Sec. 2 (1) UVPG. C.f. recommendations for many factors of the environment
in: E. Gassner, A. Winkelbrandt, D. Bernotat, D.: UVP und strategische
Umweltpriifung. Rechtliche und fachliche Anleitung fir die Umweltpriifung.
4 Ed. Heidelberg.

34 Provisions for climate comprise European Commission (ed.): Guidance on
Integrating Climate Change and Biodiversity into Strategic Environmental
Assessment. (2013)
http://ec.europa.eulenvironment/eia/pdf/SEA%20Guidance.pdf (17.8.2017).
Cf.: L. Kerngv et al.: Integrating climate change in SEA practice. In: B.
Sadler/J. Dusik (eds.): supra note 35.

14

and processes that sustain ecosystem services. It
should be clarified, whether or to what extent these
aspects can be integrated in SEAs for AQPs. 33

The environmental report comprises according to
German legal regulations:

— a short presentation of objectives and contents
of the AQP as well as its relation to other
relevant plans and programmes such as
regional or landscape plans or noise reduction
plans in agglomerations;

- information on relevant legal and programmatic
environmental objectives of EU directives,
environmental laws and strategies, spatial and
sectoral plans;

— information on how the environmental
objectives  and  further  environmental
considerations have been considered during the
set-up of the AQP;

— an analysis of the current state of the
environment, a representation of protected
areas and of important environmental
problems;

— an estimate of the expected development of the
state of the environment without the AQP
measures as a state of reference or ‘basic
scenario’;

— an estimate of the likely significant direct and
indirect environmental effects, including
secondary, cumulative and synergistic effects,
and the interactions between the parts of the
environment; this comprises environmental
effects of the whole plan and not only the
effects of single measures as well as effects
resulting from vulnerability to accidents and
disasters;

— measures to avoid, diminish and compensate

for  significant  environmental  effects
(compensation measures);
— difficulties in compiling the required

documents;

— a short reasoning for the selection of the
assessed alternatives as well as a description of
the SEA performance;

— a recommendation of which alternative should
be realized, and a ranking of the assessed
alternatives with regard to environmental
considerations;

— a presentation of the intended monitoring and
controlling measures including subjects,
organization and consequences of monitoring
results and how monitoring results shall be
published;

35 B. SadlerlJ. Dusik (eds.): European and International Experiences of
Strategic Environmental Assessment — Recent progress and future
prospects. London, New York: Earthscan (2016).



Environmental Law Network International

1o elni

REVIEW

— Finally, a summarising statement shall enable
third parties to assess whether they are affected
by the AQP measures.

final

Review of the environmental
assessment and considerations

After the consultation3® phase the competent
authority reviews the presentations and assessments
of the environmental report, taking into
consideration the existing opinions of authorities
and the public. The same standards are applicable
here as for the development of the environmental
report. The results of this review must be
considered in the AQP process.?’

report,

Public disclosure

The adoption of an AQP must be disclosed
publicly, while the announcement of a rejection is
optional. Once a plan is accepted, the following
items are subject to public disclosure: (1) the plan
itself, (2) a summarizing declaration on how
environmental issues, the environmental report,
comments received and investigated alternatives as
well as which reasons for the chosen variant have
been considered, (3) a list of intended monitoring
and controlling measures as well as (4) information
on the available remedies.>®

Monitoring and Controlling

In order to register and remedy unforeseen negative
environmental effects, the responsible authority has
to monitor significant environmental effects that
may occur during the implementation of the AQP,
i.e. during the realization of the AQP measures.
Existing control mechanisms, data and information
sources can be used in order to minimize
administrative burdens. The results of monitoring
are to be communicated to the relevant authorities
and the public.?®

Monitoring can be used to reflect on institutional
decisions from an environmental perspective and
thus contributes to institutional learning. It is
important here for monitoring results to be
incorporated into the planning process, plan updates
and/or a new SEA.#

4 SEA practice in air quality planning

In order to gain insight into SEA practice in air
quality planning in Germany, 99 AQPs and
Integrated AQPs*' from 2010 2016* were

36 Sec. 41 and 42, also Sec. 60 and 61 UVPG.
37 Sec. 43 UVPG.

38 Sec. 44 UVPG.

39 Sec. 45 UVPG.

40 Rehhausen et al. (2015), supra note 14, at 101.
41 Joined AQP and Action Plan.

investigated in an empirical study using the
following key terms: strategic environmental
assessment, environmental assessment and their
abbreviations.¥ The following results are
noteworthy:

- nationwide, only one SEA was carried out for
the investigated AQPs*,

— in three cases an SEA was not performed after
a screening®,

— in one case an SEA was announced in the
AQP46,

— in forty-five cases an SEA was not carried out.
Without using the term ‘screening’, this was
justified by the missing framework for projects
requiring a compulsory EIA*’; a mandatory
SEA for other projects was not mentioned;

- in forty-nine cases an SEA was lacking in the
AQP without justification*. Authorities failed
to address whether an SEA was necessary in
these cases.

These results far surpass all (negative) expectations
for SEA implementation in air quality planning. In
particular, the results raise the question, whether in
fact SEA was not necessary in the AQP cases
studied? In light of the above-mentioned legal
requirements for SEA implementation, these results
are so surprising that the article further looks at the
reasons given for not conducting an SEA, and under
which conditions an SEA could have nevertheless
been compulsory.

Almost striking is also the fact that NATURA 2000
sites are referenced in only three AQPs and are thus
not mentioned in 97% of the cases. No single AQP
reasons that conducting an SEA was not necessary
since an assessment according to the EU Habitats
Directive was not required. It can accordingly be
concluded that the responsible authority did not
determine that an SEA was compulsory. This is
surprising because often a considerable number of
NATURA 2000 sites exists, also in large cities, and
many municipal districts are subject to nature
protection provisions.

Nevertheless, the few references to NATURA 2000
sites in the investigated AQPs indicate that
significant environmental effects on these sites,
caused by the intended measures, e.g. a ring road,

42 According to Federal Environmental Agency: List of air quality and actions
plans in Germany. (18.4.2017)
http://gis.uba.de/website/umweltzonen/Irp.php (18.4.2017).

43 U. Weiland: Die strategische Umweltpriifung in der Luftreinhalteplanung.
EIA Manual Edition 6/17, no. 5140, Berlin: Erich Schmidt Verlag. (2017).

44 AQP Bernau 2014, State Brandenburg

45 AQP Brandenburg/Havel 2016, AQP Cottbus 2011, AQP Potsdam 2016, all
State Brandenburg

46 AQP Frankfurt/Oder 2013, State Brandenburg

47 Federal States Berlin, North Rhine Westphalia, Saxony and Thuringia; only
in Brandenburg with screening.

48 Federal States Bremen, Hamburg, Hesse, Lower Saxony, Saarland, and
Saxony-Anhalt.
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cannot be excluded. The AQP Dresden (2011) for
example indicates more than ten affected NATURA
2000 sites®, but statements on the potential
endangerment of these areas are absent in the AQP.
Obviously, the AQP authorities do not feel
responsible for NATURA 2000 sites and for
assessments according to the Habitats Directive.
This may be comprehensible, but the AQP
authorities should have cooperated in these cases
with the authority responsible for NATURA 2000
sites. However, the necessity to carry out an SEA
can only be soundly excluded if AQP measures are
not likely to have significant effects on NATURA
2000 sites, and if this is documented in the plan. 1t
must thus be assumed that SEAs due to eventually
affected NATURA 2000 sites should have in fact
been compulsory in some of the cases.

The extent to which the justifications for the
omission of SEAs withstand a judicial review must
be reviewed on a case-by-case basis. If the AQP
authority refers to its exemption from responsibility
for EIAs mandatory for AQP measures, it neglects
the fact that SEA cannot replace but only
complement EIA, because the two environmental
assessments perform different tasks.’® The same is
true for the often splintered responsibility for the
preparation of the AQP and the implementation of
measures: the missing competence for the
implementation of the measures does not release
authorities from conducting an SEA.

As an interim conclusion, great uncertainties exist
in the implementation of SEA in air quality
planning. A lack of reference to SEA leaves the
AQP legally vulnerable. Even if the omission of an
SEA is justified by a missing framework for a
project subject to EIA or individual preliminary
assessment, not all legal requirements are covered.
On the contrary, the AQP authority must further
assess whether the plan sets a framework for other
projects according to Sec. 35 (2) UVPG, and
whether a Habitats Directive assessment or
preliminary assessment needs to be performed.

5 Relationship between AQP measures and
SEA / individual preliminary assessment

Whether SEAs in air quality planning are in fact
necessary more often or only occasionally depends
on the AQP measures. In the following, the
provided AQP measures to improve air quality are
investigated, to determine whether they may require
an EIA or an individual preliminary environmental
assessment according to Annexes 2 and 3 UVPG —
which often leads to a mandatory SEA.

49 AQP Dresden 2011: 19.
50 Cf. EuGH, judgement of 22.9.2011 - Rs. C-295/10, NVwZ, 2012, 291, recital
57 ff.
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Two problems impede a clear answer and call for
individual investigations which could not be
performed here. Firstly, an investigation of sixty
AQPs>' shows, that the details given for the
measures differ substantially between the individual
AQPs with respect to presentation structure,
content, and level of detail. Secondly, several AQPs
list beyond local measures also national and
European measures without mentioning a
responsibility for their performance or a schedule
for their implementation.

Various AQPs list measures such as federal roads
above a certain length and lane number, railways
and trams, or windfarms beyond certain numbers of
wind turbines. These projects contribute to
improving air quality in presently polluted areas.
But as they can cause negative environmental
effects at their site or in surrounding areas, they
trigger a compulsory SEA for the AQP, which sets
the framework for such a project. Without
information on the local conditions, it is not
possible to distinguish clearly between projects
requiring no or mandatory SEA and projects
requiring an individual preliminary assessment.
However, one can conclude from the types of
measures that the SEA would have been mandatory
in many more cases than indeed occurred in
practice.

6 Conclusions

According to the draft proposal for an Act on
Modernising the Regulations on Environmental
Impact Assessments (EIA) [translation], EIAs shall
also support sustainable development beyond the
environmental precautionary principle, and they
shall contribute to the implementation of the
German Sustainable Development Strategy.>> This
is also requested for SEAs in an international
context, because SEAs are more appropriate for
supporting sustainable development due to their
earlier occurrence in the planning process and their
broader content than EIAs.

Though the latest amendment of the German UVPG
is only a 1l:l-implementation of the respective
European directives, it also comprises several
clarifications helpful for SEA in air quality
planning, which could not be discussed in detail
here. However, one should respect the continuing
jurisdiction of the European Court of Justice, and
that its standards for mandatory SEAs are more

51 Cf. V. Diegmann/F. Pfafflin/H. Wursthorn: Bestandsaufnahme und
Wirksamkeit ~ von ~ MaBnahmen  der  Luftreinhaltung.  (2014)
http://www.umweltbundesamt.de/sites/default/files/medien/378/publikationen
Itexte_26_2014_komplett_23.5.2014_0.pdf (20.10.2016).

52 Deutscher Bundestag (2017): Gesetzentwurf der Bundesregierung: Entwurf
eines  Gesetzes  zur  Modernisierung  des  Rechts  der
Umweltvertraglichkeitspriffung.  BT-Drucksache  18/11499, at 63f,;
http://dip21.bundestag.de/dip21/btd/18/114/1811499.pdf (17.8.2017).
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stringent than in the recent UVPG. Because this
European jurisdiction has to be integrated into
German legislation in the foreseeable future, and
because this article is addressed to international
readers, the stricter interpretation of mandatory
SEA has been taken as a basis for this article.

The empirical results with respect to SEA in
German AQPs show a clear need for further
investigation. SEAs are rarely conducted, and only
in roughly 50% of the cases is the omission of SEA
justified. An assumed increase in SEAs over time
could not be ascertained. Also, a correlation
between the responsibility for AQP development
and the occurrence of SEA could not explain the
low number of SEAs.

The justifications given in the AQPs for or against
conducting an SEA hold more explanatory power.
In most cases, the failure to conduct an SEA is
justified by the missing framework-setting effect of
the AQP for projects requiring a mandatory EIA. If
though the AQP fails to mention other projects
according to Sec. 35 (2) UVPG or whether
NATURA 2000 sites are potentially affected, it
fails to consider all potential cases for which SEA
might be required.

The justifications for not conducting SEA indicate
that AQP authorities often do not recognize the
value of SEA in air quality planning with regard to
the systemic and strategic approach of SEA and the
benefits of cooperating with other sectors and
authorities. On the one hand, the reluctant
implementation of AQP measures can be seen,
illustrating the low enforcement power and
subsequently target achievement in air quality
planning.>* On the other hand, cooperation with
other subject areas is currently not seen as a chance
to increase the significance of air quality planning.
Experience with SEA procedures and methods from
other fields that can be transferred to and applied in
SEA for air quality planning is well-documented.
Unfortunately, AQP authorities continue to
understand SEA performance as a purely obligatory
task, which is either completely or at least partially
ignored.

With respect to the importance of SEA in AQP
processes one needs to state regrettably, that SEA is
still not relevant in air quality planning. This
statement, together with the further results of the
study, leads to the following conclusions: (1) Legal
clarity must be sought regarding consequences for
neglecting to conduct a mandatory SEA, and
implications resulting from missing or insufficient
justifications for SEA omission; (2) Because one
can assume that many more screenings and SEAs
were likely mandatory than those found in this

53 Cf. Diegmann et al. 2014.

investigation, the questions arise of how AQP
authorities can be persuaded of the value of SEAs
and how SEA implementation can be optimized.
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