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Abstract
Without claiming completeness, the paper first analyses major developments of 
European environmental law in the last period of about 30 years with respect 
to competences, coverage and structure, principles, strategies and instruments, 
major features and effectiveness. The overall assessment is moderately 
favourable as regards conventional environmental problems, but even from 
this narrow perspective, there also is some unfinished business. Then the paper 
broadens the perspective and addresses major challenges stemming from global 
and fundamental issues that European environmental law is confronting.
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The power of environmental law – 30 years of European environmental law: 
developments and perspectives 

Eckard Rehbinder 

1 Introduction 
In our fast moving world, 30 years are not a long 
period of time. However, during that period of time, 
based on various amendments of the Treaty on the 
European Economic Community, especially the Single 
European Act of 1986, the Maastricht Treaty of 1992, 
the Amsterdam Treaty of 1997 and the Lisbon Treaty 
of 2007, the constitutional foundations of European 
environmental law have gradually undergone 
fundamental changes. One can summarize these 
changes in the following way:  
 from harmonisation on economic grounds to 

environmental regulation in its own right as well 
as ‘greening’ of harmonisation,  

 from unanimity voting to majority rule,  
 from decisionmaking by the representatives of 

member states in the Council to codecision with 
the European Parliament.1  

These constitutional framework conditions in concert 
with a gradual increase of environmental preferences 
in European politics, civil society and even business 
have contributed to a development of European 
environmental law that is characterized both by 
quantitative growth and improvement of regulatory 
ambition. The paper analyses these developments and 
at the end addresses the new challenges European 
environmental law is confronting.  

2 Competences for environmental legislation 
Although the original EEC Treaty did not contain 
specific Community mandates and powers, the EEC 
relatively early adopted environmental legislation on 
the basis of the harmonisation competence under 
Article 100 EEC Treaty and sometimes in addition 
Art. 235 EEC Treaty. This legislation was quite 
extensive, even though fragmented and focusing on 
activities of concern for the common market. 2 The 
various constitutional reforms in Europe, most 
recently laid down in the Treaty on the Functioning of 
the European Union (TFEU), have to some degree 
simplified the competences relating to environmental 
legislation. However, there still are two major titles of 
competence, that is harmonisation and environmental 
regulation, as well as numerous sectorspecific 
competences that may also be relevant for 
implementing environmental policy of the Community 

1  For details see Jans and Vedder, 2012, pp. 3-11; Kingston, Heyvaert and 
Čavoški, 2017, pp. 1-8. 

2  Rehbinder and Stewart, 1985, pp. 15-28, 57-136; Rehbinder, 1997, pp. 61-
62, 68. 

or Union. Although the general introduction of the 
ordinary legislative procedure makes the delimitation 
of the various titles of competence less important than 
this was the case before 2009, such delimitation 
remains necessary as there are a number of differences 
between them. These differences concern, inter alia, 
(1) restrictions on, and exceptions from, qualified
majority voting, (2) substantive directions as to the
content of the decision, especially the weight of trade
concerns, and (3) powers of member states to opt out
from Union law, either by maintaining or by
introducing more stringent national legislation (Art.
114(4) to (6) and 193 TFEU). According to
established case law, the closer proximity to the
subject matter, that is, the main purpose and essential
regulatory content (centre of gravity) of the respective
piece of legislation are the decisive criteria. Speciality
of a title of competence may also play a role.3 As the
main purpose and the content of a legislative text may
point to different directions, the proximity formula
does not always ensure legal certainty. However, in
the more recent practice there have been very few
cases, where legislative competence has become
controversial (exception to a certain extent: energy).
Optout empowerments are designed to ensure a
certain degree of differentiation beyond Article 191(3)
TFEU. They may be a means to counteract
obsolescence by encouraging decentralised
innovation. However, in response to the improvement
of the quality of EU environmental regulation, the
restrictive and complex case law of European courts,
the limitations established by Articles 34 and 36
TFEU regarding national product regulation4 and
reasons of international competitiveness, more recent
experience shows that the inclination of member states
to maintain or introduce more stringent regulation has
decreased. An atypical exception is the exercise of the
optout powers introduced by the amendment of the
GMO Release Directive regarding the cultivation of
GMOs.
Whereas the exclusive competences of the EU (Art. 3
TFEU) are narrow, the list of shared competences
(Art. 4 TFEU) is broad. Besides the principle of
limited special empowerment the principle of
subsidiarity of the exercise of shared competences

3  CJEU, 2015, Parliament v Commission, Case C-48/14, ECLI:EU:C:91 para 
30-39 ; Krämer, 2016, pp. 76-86. 

4  Examples: CJEU, 2015, Germany v. Commission, C-360/14 P, 
ECLI:EU:C:2015:457 para 30 et seq.; CJEU, 1994, France v Commission, 
ECLI:EU:C:1994:196 para 33-37; see Krämer, 2016, pp. 129-36.  
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(Art. 5(1) sentence 2, (3) TEU) is designed as a 
counterpoise against unnecessary centralisation 
resulting from the ‘natural’ tendency of the EU 
institutions to extend their competences. In contrast to 
previous versions of the principle of subsidiary, the 
doublefaceted standard of insufficiency of member 
state law and superiority of EU law no longer 
conditionally links these requirements to one another. 
It moves the intended ambition of EU environmental 
objectives into the centre of subsidiarity analysis.5  
It is clear that the nature of environmental problems 
such as global or transboundary pollution, global 
biodiversity loss or a direct impact on the internal 
market by product or productionrelated requirements 
justifies Union action. In other cases one may have 
second thoughts about the legitimacy of 
Europeanization. In a highly diverse Europe regarding 
economic development, geographical location, 
environmental problems, assessment of the severity of 
risk and environmental awareness there are no 
compelling grounds for assuming that the quality of 
the environment always needs to be equal.  
Be it as it may, the experience with the application of 
the subsidiarity principle shows that its power as a 
legal principle of environmental regulation has been 
weak. There is not a single case where a violation of 
the subsidiarity principle has been successfully 
litigated before European courts. A major reason is 
that the Court of Justice grants the legislative bodies 
of the EU a broad margin of discretion6 and even 
renounces to extensive motivation obligations 
regarding the claimed material superiority of 
centralisation.7 The Protocol 2 on the Application of 
the Principle of Subsidiarity has not either proven to 
counteract centralisation of environmental regulation. 
Against this backdrop, the only effective remedy 
seems to be the lack or expected lack of reaching a 
qualified majority in the Council. However, the 
structure of many directives, especially the use of 
broad statutory terms, minimum harmonisation and 
their nonexhaustive nature, leave the member states a 
major degree of decentralised powers and thereby 
reflect the subsidiary principle.8 Recent examples for 

5  See CJEU, 2015, Estonia v Commission and Council, Case C-508/13, 
ECLI:EU:C.2015:403 para 45-47; de Sadeleer, 2012, pp. 64-65; Epiney, 
2019, ch. 4 para 46-47.  

6  See, e.g., CJEU, 2015, Philipp Morris, Case C-508/13, ECLI:EU:C:2015:403 
para 46-48; CJEU, 2016, Pillbox, Case C-477/14, ECLI:EU:C:2016:324 para 
148-151. 

7  CJEU, 1997, Germany v Parliament and Council, Case C-233/94, 
ECLI:EU:C:1997:231 para 26-28; CJEU, 2001, Netherlands v Parliament 
and Council, Case C-377/98, ECLI:EU:C:2001:523 para 32-33; CJEU, 2015, 
Philipp Morris, Case C-508/13, ECLI:EU:C:2015:403 para 58-64; CJEU, 
2016, Poland v Commission and Council, Case C-358/14, 
ECLI:EU:C.2016:323 para 121-125.  

8  See, e.g., CJEU, 2016, Canadian Oil, Case C-472/14, ECLI:EU:C:2016:171 
para 26-27, 31-41; CJEU, 2016, Confédération paysanne v Premier 
Ministre, Case C-528/16, ECLI:EU:C:2018:583 para 79-81; de Sadeleer, 
2012, pp. 66-69.  

nonexhaustive regulation are climate change and 
renewable energy.  
The weakness of subsidiarity may be desirable from 
an exclusively environmental point of view. However, 
under the perspective of federalism it is problematic to 
have limits to the exercise of federal powers that apply 
only on paper – the more so since the subsidiarity 
principle originally was devised as a special 
instrument to contain excessive centralisation in the 
field of environmental policy only.  

3 Coverage, fragmentation vs. integration 
3.1 Coverage 
Over the three decades since the adoption of the 
Maastricht Treaty, EU environmental law has covered 
an increasing number of fields of environmental 
policy. Contrary to the initial phases of European 
environmental regulation, it is no longer a mere 
patchwork but rather comprehensive. Major examples 
are water resources, air pollution, hazardous 
substances, waste management, industrial accidents, 
GMOs and more recently climate protection and 
renewable energy. 
In other fields, EU regulation has been limited to parts 
of the relevant sector, mere framework regulation or 
even planning requirements without material 
regulation. Examples of merely partial coverage are 
nature conservation (habitat, species and bird 
protection), noise (industrial facilities and action 
planning) and soil pollution (industrial facilities), an 
example of a partial ‘naked’ planning requirement is 
environmental noise. However, it must be noted that 
the EIA and the SEA have a comprehensive coverage 
which, to a certain extent, compensates for these 
limitations.  

3.2 Fragmentation vs. integration 
Traditionally, environmental regulation of the EEC, 
EC and EU, respectively, has been sectoral and 
thereby fragmented. The result of fragmentation may 
be inconsistency of material regulatory concepts, gaps, 
overlaps, redundancy and the shifting of problems 
from one media to another. Therefore, there is a case 
for internal integration of environmental law. 
However, one has to acknowledge that during the last 
decades the EC and EU, respectively, has made major 
efforts to at least mitigate the potentially adverse 
effects of fragmentation. Modern EU environmental 
regulation can no longer be called a patchwork.  
One technique of achieving a higher degree of 
integration has been partial codification, unless it only 
is of a formal nature. Examples are – in the order of 
time of adoption – the Water Framework Directive, 
the REACH Regulation, the Waste Framework 
Directive and the Industrial Emissions Directive. 
These directives and regulations, in deviating from the 
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previous piecemeal approach and regulating a whole 
sector of environmental policy, to a certain extent 
allow for an integrated perspective, even though this is 
limited to the relevant sector.  
In the field of GMO regulation, coherency is achieved 
by the requirement of the GMO Release Directive 
(Art. 12) that sectoral regulation of GMOs in food, 
feed, seeds and pharmaceuticals must provide for the 
same risk assessment as that to be carried out under 
the directive.  
Moreover, there are directives that contain an explicit 
integration obligation. This is in particular true for 
some horizontal directives such as the EIA and SEA 
Directives which require the consideration of all 
environmental impacts of a project, plan or 
programme. However, it is unclear to what extent the 
findings of the EIA or SEA reports and conclusions on 
interactions will really enter into the relevant 
decisions. In the amendment of the EIA Directive of 
2014 an attempt has been made to reinforce the 
relevance of the EIA or the contents of the 
administrative decision (new Art. 8 and 8a). 
Nevertheless, the EIA remains a primarily procedural 
instrument; in particular, the EIA conclusion is not 
binding, but can be overruled by a divergent 
assessment of the facts by the decisionmaking 
authority and in any case can be ‘weighed away’ in 
favour of conflicting interests.9  
The strongest expression of internal integration is 
provided by the Industrial Emissions Directive, even 
though limited to pollution of air, water, land and the 
generation of waste. Nature conservation is covered 
only where affected by pollution. In contrast to the 
predecessor directive, the IPPC Directive of 1996, 
which was less specific, various provisions in the 
directive are clear expressions of integration, 
especially Art. 1, 5(2) and 14(1)(a) IED. An integrated 
approach is useful for causing the operator and the 
permit authority to consider all emissions from the 
facilities and avoid transfers from one media to 
another, even though strong basic obligations will 
already reduce such transfers to a major extent. A 
certain deficiency of the directive is that it does not 
take a clear position as to possible tradeoffs between 
different kinds of pollution in order to reach a high 
level of protection of the environment as a whole.10  
The issue of internal integration has also been 
discussed in the relationship between hazardous 
substances regulation under REACH and ambient 
qualityoriented regulation applicable, inter alia, to 
industrial emissions and discharges and vehicle 

9  CJEU, 2012, Acheloos, Case C-43/10, ECLI:EU:C:2012:560 para 83-85, 91; 
Epiney, 2019, ch. 6 para 77-78. 

10  Compare Kingston, Heyvaert and Čavoški, 2017, p. 324. 

emissions.11 Even though there are no reception 
clauses, risk information generated in the REACH 
process may be considered in the application of broad 
statutory terms under sectoral regulation if one takes 
account of the inherent limitations of this information. 
Moreover, the recent ‘Chemicals Strategy for 
Sustainability’12 has raised the issue of coordinating 
risk assessment under various pieces of regulation on 
chemical substances for general and special uses.  

4 Principles of environmental law 
The two Treaties provide for a number of principles 
that are to govern EU legislation in the field of the 
environment. These are the principles of a high level 
of protection, precaution and prevention, action at 
source, polluterpays, sustainable development and 
integration.13 Normally, the principles normally 
embody obligations to act and are not only 
empowerments. However, the Union institutions 
possess a broad margin of political discretion in 
applying the principles, which diminishes their 
binding force. Some of the principles have gained 
quite some practical relevance. This is in particular 
true for the precautionary principle, the polluter pays 
principle and the principle of integration.  

4.1 Precautionary Principle 
The precautionary principle is not only laid down in 
Art. 191(2) TFEU but also in various sources of 
secondary Union law.14 There has been extensive 
doctrinal discussion on the contents and limits of the 
precautionary principle. Under the generally held 
view, in order to avoid the imposition of excessive 
burdens on the responsible actor and to ensure 
rationality of the decision, there must be reasonable 
grounds for concern; a merely hypothetical potential 
risk is not sufficient.15 However, case law on the 
Habitats Directive (prohibition of deterioration of the 
conservation status), the GMO Release Directive 
(scope of the mutagenesis exception) and the Waste 
Framework Directive (end of waste status)16 suggests 

11  Example: Art. 7a Waste Framework Directive (Directive 2008/105/EU as 
amended by Directive 2013/39/EU); for a general discussion see Führ, 
2011, pp. 232-58.  

12  Commission, COM (2020) 667 final, pp. 14-16 (‘one substance, one 
assessment’).  

13  See Krämer, 2016, pp. 9-29, 460-62 (very critical); Epiney, 2019, ch. 5 para 
5-43. 

14  See, e.g., Art. 1(3) para 2 REACH Regulation, Art. 1(4) Plant Protection 
Regulation, Art. 1(3) Biocides Regulation, Art. 4(1) GMO Release Directive, 
Art. 4(2) Drinking Water Directive, implicitly Art. 4(1), (3) GM Food and Feed 
Regulation, Art. 4(1) Water Framework Directive and Art. 6(2), (3) Habitats 
Directive. 

15  CJEU, 2003, Monsanto, Case C-236/01, ECLI:EU:C:2003:431 para 113; 
GCEU, 2002, Pfizer, Case T-13/99, ECLI:EU:T:2002:209 para 143-47.  

16  CJEU, 2004, Waddenzeevereiniging, Case C-127/02, ECLI:EU:C:482 para 
44; CJEU, 2019, Tapiola, Case C-674/17, ECLI:EU:C:2019:851 para 66, 68-
69 (area and species protection under the Habitats Directive); CJEU, 2016, 
Confédération paysanne v Premier Ministre, Case C-528/16, 
ECLI:EU:C:2018:583 para 48-53 (scope of mutagenesis exception); CJEU, 
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that this restriction is not universally applicable. Here, 
the Court of Justice requires that potential damage be 
ruled out beyond reasonable doubt according to best 
scientific knowledge. This radicalisation of the 
precautionary principle is tantamount to the 
proposition that even hypothetical risk may have to be 
addressed. Perhaps one could try to reconcile the 
divergent interpretations by distinguishing between ex 
ante permissions, where a strict interpretation might 
be appropriate, and ex post intervention, for example 
the withdrawal of a permission, where the protection 
of acquired rights suggests a more permissive 
approach. However, the existing case law does not 
fully support this proposition.17 The stringency of the 
precautionary principle is mitigated by the grant of a 
broad margin of appreciation (discretion) as to the 
finding of grounds of concern to the competent 
authorities and by the application of the principle of 
proportionality in risk management. 

4.2 Polluter pays principle 
The polluter pays principle serves to legitimize and 
guide the interpretation of environmental directives 
that are based on it in the sense of minimum 
requirements for member states for implementing the 
relevant directives. This is true for the definition of 
causation, presumptions of causation, joint and several 
liability and the like. Sometimes, member states are 
also expressly empowered to specify responsibility by 
choosing among different actors in the causal chain (e. 
g., in the case of waste management, Art. 8a and 14 
Waste Framework Directive).  
There has been almost general agreement that the 
polluter pays principle is exclusively a cost allocation 
principle, which amounts to a prohibition, as a matter 
of principle, of granting state aids to polluters or 
otherwise finance pollution control by the state.18 
However, most recently the principle has also been 
understood as a principle of material responsibility. 
The Environmental Liability Directive imposes 
material prevention and remediation obligations on the 
polluter, which, according to its recitals and a recent 
decision by the Court of Justice,19 are an expression of 
the polluter pays principle; the directive distinguishes 
these material obligations from cost bearing that may 
be more extensive. The extended producer 
responsibility for productrelated waste (Art. 8 Waste 
Framework Directive) also goes beyond pure cost 
bearing. This enrichment of the polluter pays principle 
can be understood as an emancipation of 

2019, Prato Nevoso Termo Energy, Case C-212/18, ECLI:EU:C:2019:898 
para 57-58 (end of waste status).  

17  See, e.g., CJEU, 2019, Blaise, Case C-616/17, ECLI:EU:C:2019:800 para 
43-44; CJEU, 2010, Gowan Comércio, Case C-77/09, ECLI:EU:C:803 para 
78-79. 

18  Schwartz, 2018, pp. 260-61; Rehbinder, 2021, pp. 53-54.  
19  CJEU, 2017, Türkevej Tejtermelö, Case C-129/16, ECLI:EU:C:2017:547 

para 47, 53; to the same extent Rehbinder, 2021, pp. 53-54.  

environmental law from environmental economics 
that had paved the way for the recognition of the 
principle. However, the polluter pays principle is not 
thereby elevated to a lead principle that would decide 
on the stringency of environmental policy. It addresses 
the allocation of responsibility to particular actors, not 
the stringency of these responsibilities. At best one 
could say that it embodies an appeal to the legislature 
for best possible internalisation of responsibilities and 
costs in the design of environmental laws.  

4.3 Principle of (external) integration 
The principle of (external) integration that was first 
recognised by the Maastricht Treaty aims to ensure 
that other policies and authorities responsible for 
implementing them respect, beyond their primary 
mission, also the requirements of environmental 
protection and sustainable development (Art. 11 
TFEU, Art. 37 CFR).20 However, the relevant rules do 
not indicate the weight of environmental protection 
and sustainable development, not to speak of a 
possible priority of these concerns. Moreover, judicial 
review is limited by a generous grant of political 
discretion.21For implementing the principle, the EU 
already from the end of the 1990s onwards (especially 
Cardiff process of 1998) has taken a number of 
organisational and procedural measures within the 
Commission and the Council and adopted pertinent 
programmes. However, these efforts are not mirrored 
by satisfactory material yields. Deficits are in 
particular evident in the Common Agricultural Policy 
and also in the competition policy, while in the related 
field of state aids Art. 11 TFEU has at least been 
expressly recognised as a binding principle by the 
Court of Justice.22 As regards climate protection, there 
still is an unused potential for activation of the 
principle of (external) integration.  

5 Strategies 
Strategies of environmental law are steering models, 
that is, broad categories of types of measures that are 
designed to ensure a high level of protection and 
effectiveness of regulation. They may comprise a 
variety of elements, especially relating to the 
systematic structure of relevant rules, their primary 
objectives, their information bases and mechanisms 
against obsolescence.  
In EU environmental law, there has been a clear trend 
towards enrichment of the number and mode of 
operation of strategies.23 One can list the following 
major trends:  

20  See, e.g. Montini, 2018, pp. 142-47; Krämer, 2016, pp. 22, 397-403; 
Commission, COM (2010) 2020; European Council, Conclusions of 17 June 
2010, EUCO 13/10, Part I no 5; earlier analysis by Lenschow, 2002.  

21  See Montini, 2018, pp. 145-46. 
22  CJEU, 2020, Austria v Commission, Case C-594/18 P, ECLI:EU:C:2020:742 

para 41-43. 
23  See Calliess, 2018, p. 133-43. 
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(1) Supplementation of traditional material rules by
proceduralization that relies – in different ways
and to a different extent – more on the ‘process’
than on ex ante rules; examples are environmental
information, public participation, but also action
planning and environmental auditing,

(2) partial replacement of traditional conditional
strategies (application of law based on the legal
syllogism) by objectiveoriented strategies that
are to be pursued by management programmes or
action plans or, as the case law on the
requirements of nondeterioration and progression
under the Water Framework Directive shows,
even individual decisions,

(3) partial replacement of emissionoriented
strategies by qualityoriented strategies; in some
cases combination of both strategies in order to
reap the advantages and avoid the disadvantages
of either strategy with respect to meeting the
quality targets and implementability (‘combined
strategy’),24

(4) knowledgebased regulation in response to the
complexity of, and uncertainty about, 
environmental threats and to uncertainty about the
effects of envisaged regulation on the economy
and society as a whole; this includes obligations
of industry to generate information, use of
scientific expertise in advisory bodies and
transparent and impartial procedures,

(5) periodic or ad hoc effectiveness controls in order
to cope with possible ineffectiveness or
obsolescence of regulation and – more often –
reduce the regulatory burdens (‘fitness checks’ as
an element of the ‘Better regulation strategy’ as
from 2002 onwards).25

The expectation underlying this modernisation of 
strategic choices has been that one can target the 
strategies more on the objectives of environmental 
regulation. This in principle appears correct but on the 
reverse side of the coin one has to consider that the 
implementability of environmental regulation may be 
reduced due to increased complexity, so that 
implementation deficits may become more frequent. 
The burdensome process of implementing the Air 
Quality Directive presents an example of the 
difficulties associated with an ambient quality
oriented policy. The ‘combined strategy’ tries to 
respond to some of these problems, even though at the 
possible expense of reducing costeffectiveness.  

24  Examples: Art. 11(a), (b), 18 Industrial Emissions Directive, Art. 4 Water 
Framework Directive in conjunction with Art. 4 and 5, Annex I Table 2 Urban 
Waste Water Directive. 

25  A major element of the economic orientation of the ‘Better Regulation 
Strategy’ is the ‘One in, one out’ concept. For more recent sources see 
Commission, COM (2021), 219 final and COM (2019), 178 final; for details 
of the strategy see Calliess, 2018, pp. 113-14; Sqintani, 2016. 

6 Instruments 
Traditionally, administrative regulation (‘command
andcontrol’) in the shape of permit requirements, 
empowerments to intervene, environmental standards, 
planning, information and monitoring obligations of 
producers and supervision by the authorities has 
dominated the choice of instruments in EU 
environmental law. With the introduction of emissions 
trading for the most important greenhouse gas, that is, 
CO₂, by the ETS Directive and the later extension to 
some other facilities and greenhouse gases a certain 
change of paradigm in the direction of using economic 
instruments has taken place.26  
The idea underlying emissions trading is that the 
quantitative limitation of overall allowable emissions 
and their dynamic reduction over time (the ‘cap’  
which clearly constitutes ‘regulation’) ensures 
achievement of the environmental targets while the 
market mechanism provides flexibility and efficiency. 
However, the close analogy to financial markets by 
admitting financial investors to the allowance market 
is not a necessary element of emissions trading and in 
retrospective its admission may be considered as a 
wrong decision. 
After a successful start in the early years of operation 
of the ETS and a certain extension of its scope of 
application, a fundamental and longlasting crisis on 
the allowance markets occurred between 2013 and 
mid of 2018. While many critics of the whole 
emissions trading instrument27 already saw the time 
come for abolishing it entirely and ‘returning’ to good 
old commandandcontrol, the EU succeeded in 
restoring the functioning of the ETS by first taking 
urgency measures in the shape of a market stability 
reserve and, in 2018, adopting fundamental reforms of 
the ETS.28 The recent price developments for 
allowances are an indicator of this success which, of 
course, is also due to the general expectation of 
industry that the time for fossil fuel will soon be 
coming to an end due to political decisions as well as 
to speculative activities of financial investors.  
Trading in greenhouse gas allowances is now 
considered as the cornerstone of climate policy in the 
EU. Therefore, it would make sense to extend its 
coverage from actually 45 percent to about 7580 
percent of total emissions and subject the key non
ETS sectors transport and buildings (heating and 
cooling) at least to a separate EU system of emissions 
trading.29 However, as the recent discussion within the 
EU institutions shows, effectiveness problems 
stemming from low price elasticity and 

26  See Peeters, 2016, pp. 377-87. 
27  See e.g. Epiney, 2012; Epiney, 2019, ch. 9 para 14.  
28  As for these urgency measures see Decision (EU) 2015/1814, as amended; 

de Sadeleer, 2016.  
29  Commission, COM (2021) 551. There seems to be agreement that shipping 

shall be included in the existing ETS.  

https://doi.org/10.46850/elni.2021.011


    2021 Environmental Law Network International 

Rehbinder, https://doi.org/10.46850/elni.2021.011 6 

distributional/social problems in these sectors may 
prove to be a politically unsurmountable obstacle. In 
any case, further reforms of the ETS, in particular a 
radical increase of the reduction factor from 2.2 to 4.2 
percent, have been proposed for the future.30  
From an overall perspective, it must be emphasized 
that there has been a strong tendency in some member 
states to mix EU emissions trading with national 
subsidies and commandandcontrol measures such as 
mandatory subsidisation of renewable electricity by 
the consumer and timetables for a ‘coal exit’. At EU 
level, fleet standards for motor vehicles are to be 
added. Such an instrumental mix is politically 
attractive but, unless targeted at particular deficiencies 
of emissions trading, may have disadvantages in terms 
of costeffectiveness and coherency because it causes 
overlaps and may even undermine the logic of 
emissions trading. At times when enormous 
investments are needed to contain global warming and 
biodiversity losses, a neglect of costeffectiveness is 
no longer pardonable.  
There are some other economic instruments used in 
certain parts of EU environmental law, especially in 
the fields of waste management (incentives for the 
application of the waste hierarchy), water supply (cost 
allocation for water services), renewable energy 
(promotion of feedin obligations and tradable quota), 
state aids (admissibility of aids for environmentally 
friendly investments), public procurement 
(admissibility of green procurement criteria) and 
remediation of environmental damage (environmental 
liability). While economic instruments are not 
mainstream in EU environmental law but require 
special justification, it is safe to say that such 
instruments are on the ascendancy.31  

7 EU environmental law – a story of relative 
success 

7.1 Major features 
In the last 30 years of its existence, EC and later on 
EU environmental law has reached a major degree of 
maturity and comprehensiveness, addressing major 
environmental problems, improving the legal quality 
of regulation, achieving partial codification, 
developing more differentiated, problemadequate 
strategies and instruments, strengthening procedural 
devices such as environmental information and public 
participation and improving implementation controls, 
especially through tightening the infringement 
procedure and expanding access to justice. In many 
areas the level of protection has been raised by 
modernising the relevant legal acts while entirely new 
legislation has become less frequent, at least until the 

30  Commission, COM (2021) 551. 
31  See Kingston, Heyvaert and Čavoški, 2017, p.142. Flexible instruments 

cannot be dealt with in this paper.  

recent advent of climate regulation. At the same time 
the scope of application of EU environmental 
legislation has often become broader and the 
regulation more detailed – up to a sometimes 
offensive attention to detail so that directives do not 
match the model of Article 189 TFEU.  
If one concentrates the assessment on the contribution 
of EU environmental law to achieving a high level of 
protection, that is, solving important environmental 
problems, one can say that EU environmental law has 
been halfway successful in improving national 
legislation in environmentally weaker member states 
and addressing conventional environmental problems. 
The latter is true for the reduction of air and water 
pollution, waste management, toxic substances 
control, regulation of GMOs and nature conservation. 
The times that EU environmental law could be called 
a policy of the ‘lowest common denominator’ have 
long been past. However, the ambition of regulation 
has not always been satisfactory and implementation 
problems have counteracted or retarded fully meeting 
the objectives of the various pieces of environmental 
regulation32. The programmatic ambition of the 
Commission has seldom been mirrored by a 
corresponding degree of ambition of regulation and 
implementation. An indicator is the ambitious ‘Zero 
Pollution Action Plan’ of May 202133 that lists quite a 
number of unresolved problems. As regards 
implementation, there have often been overoptimistic 
assumptions about the time needed for achieving 
ambient quality targets. 
Moreover, the reaction time for addressing new 
developments has often been quite long. An example 
is the decisionmaking process concerning a possible 
adjustment of GMO regulation with respect to new 
genome editing techniques.34  
Normative deficits include a certain neglect of adverse 
impacts on health and the environment caused by the 
numerous products that contain hazardous substances. 
A general problem is that hidden ‘rebound effects’ 
often threaten the success of regulation.35 The 
reduction of emissions will often be ‘consumed’ by an 
increase of economic or social activities and their total 
effects on the environment. This problem has seldom 
been on the screen of EU environmental regulation. 
The growing hunger for energy due to increasing 
reliance on electricity for transportation and 
digitalisation of social life will exacerbate this 
problem. Therefore, it is not farfetched to suspect that 
the ‘Zero Pollution Action Plan’ might suffer the same 
fate.  

32  See Krämer, 2016, pp. 435-39, 464-67. 
33  Commission, COM (2021) 400 final. 
34  See Commission, SWD (2021) 92 final; Commission, Roadmap, Ares (2021) 

5835503.  
35  For a general discussion see, e.g., Sorell and Dimitropoulos, 2008, pp. 636-

49. Winter, 1997, pp. 49-50 speaks of self-contradiction. 
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7.2 Causes for the relative success 
The assessment of the development of EU 
environmental law would be incomplete if one did not 
ask the question of what are the causes of its relative 
success.36  
With respect to agenda setting, economic interests in 
achieving a level playing field within the EU have lost 
much of their former importance. One can say that 
especially recently climate protection has changed the 
rules of political play and led to a wave of 
amendments of existing regulation and sometimes also 
new regulation. Environmental policy no longer is on 
the defensive as it was in the last decade in reaction to 
the economic challenges of globalisation.  
As regards the direction and stringency of EU 
environmental regulation, economic interests still have 
a major weight. However, there are factors that have 
been more influential. Some of these factors are:  
(1) the pressures of environmental problems,

especially in the fields of climate, energy and
biodiversity protection,

(2) more ambitious policy and legislative proposals
by the European Commission which, after a
longer period of restraint, 37 has recently become
more active again,

(3) a stronger European perspective of most member
states which no longer always try to water down
Commission proposals or Europeanize their own
existing regulation,38

(4) a strengthening of environmental partisans in the
European Parliament, and

(5) a certain ‘greening’ of parts of industry which
may accept process and product regulation even
against its shortterm economic interests.

Moreover, lobbying by highly professional European 
and national environmental associations has gained 
increasing weight. In contrast to the past, 
environmental advocates no longer need to always 
have their interests and proposals translated into 
member state interests; rather, besides lobbying at 
national level, there has been a growing degree of 
direct lobbying with the EU institutions, However, 
member state interests are still important as the 
Council of the EU is one of the three major players in 
environmental decisionmaking.  
Finally, there has been a certain tendency of the 
European judiciary in favour of the environment, 
especially as regards the (sometimes surprising) 
sharpening by way of interpretation of the Habitats 

36  See Krämer, 2016, pp. 46-66, 475-81 (very critical); for previous periods 
Haigh, 2016, pp. 45-120; Rehbinder, 1996, pp. 69-71; Winter, 1997, pp. 37-
44. 

37  Example: Commission, COM (2010) 2020; see generally Krämer, 2016, pp. 
475-78. 

38  As to past experience see Krämer, 2016, pp. 463-64. 

and Water Framework Directives and the gradual 
extension of access to justice in the member states.39  
The EU institutions have also succeeded in 
overcoming obstacles based on economic grounds or 
lack of acceptance by differentiation. An example for 
the accommodation of economic interests is climate 
policy. Here, the interests of member states that rely 
on fossil fuel for generating electricity (‘coal states’) 
have been taken into account by various mechanisms. 
These are a special allocation of allowances and the 
introduction of certain financial support for adaptation 
and innovation in the ETS (introduced by the 
amendment of 2018) as well as favourable treatment 
in allocating the national reduction obligations in the 
nonETS sector (introduced in a modified form by the 
new ‘EU Climate Law’).  
The introduction of optout powers of member states 
from the cultivation of GMOs authorised by the EU 
follows another rationale; it pays tribute to the lack of 
public acceptance in many member states.  

8 Challenges 
If one tries to address the question of the success of 
EU environmental regulation in a more fundamental 
way against the backdrop of the major challenges the 
earth is confronting and the requisite strategies for 
tackling them, the assessment needs to be more 
cautious. One can refer in this respect to global 
warming, overuse of natural resources and materials, 
destruction of nature including the oceans and the 
pervasive use of chemicals. The related global 
strategies would be decarbonisation, dematerialisation, 
restoration (renaturation) and detoxification.40  

8.1 Decarbonisation 
One might concede that the EU, after having ‘lost’ 
more than 20 years,41 is at least on the right track to 
decarbonisation. This assessment is based on the 
reformed ETS, the new ‘EU Climate Law’ of 202142 
with its stiffened targets for 2030 and the new targets 
for renewable energy under the recast Renewable 
Energy Directive. Further regulation, for instance a 
reform of the ETS, has been proposed as part of the 
‘Green Deal’43. However, there still is a very long way 
to reach climate neutrality in the EU. The targets for 
2040 are still open, there are no mandatory national 
budgets and the allocation criteria (fairness, solidarity 
and costeffectiveness) are mostly vague. The reliance 

39  CJEU, 2004, Vereniging Waddenzee, Case 127/02, ECLI:EU:C:2004:267 
para 44; CJEU, 2015, Bund Umwelt- und Naturschutz Deutschland, Case 
461/13, ECLI:EU:C:2015:433 para 29 et seq., 52 et seq.; CJEU, 2008, 
Janecek, Case C-237/07, ECLI:EU:C:2008:447 para 34 et seq.; CJEU, 
2019, Wasserleitungsverband Nördliches Burgenland, case 197/18, 
ECLI:EU:C:2019:824 para 31 et seq.  

40  This framing is taken from Simonis, 2021, p. 234. 
41  See Commission, COM (2000) 88 final. 
42  Regulation (EU) 2021/1119.  
43  Commission, COM (2019) 640 final; for further steps see Commission, COM 

(2021) 555 final; Commission, COM (2021) 645 final, pp. 3-5. 
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on recommendations and a ‘comply or explain’ 
mechanism which has been taken from the Paris 
Agreement approach also still needs to stand the test. 
Finally, EU regulation of adaptation to global 
warming still is deficient.  

8.2 Dematerialisation 
As regards dematerialisation, the efforts under the 
Waste Framework Directive, especially its recent 
recast, to foster the prevention and recycling of waste 
are laudable. The recent adoption of a daughter 
directive on singleuse plastic materials is a first, but 
tiny step for preventing ocean pollution by plastic 
waste through domestic regulation. However, in this 
field, international efforts are more important. It will 
take some time before the key Basle Convention 
regarding exports of plastic waste for reprocessing 
will be amended, ratified and implemented.  
With respect to primary materials, efforts under the 
extended EcoDesign Directive to reduce, besides 
energy consumption, materials input are just at the 
beginning. The new ‘Circular Economy Action Plan’44 
contains ambitious initiatives for reducing 
environmental impacts of products in the whole value 
chain. However, it is not clear whether the focus is on 
materialsefficiency or absolute reduction of materials 
use. The former strategy which was emphasized in 
earlier communications45 would fall short of the 
regulatory needs in a growing economy. Moreover, 
the enormous investments needed for decarbonisation 
will have an important adverse impact on materials 
use and waste management. Finally, the overuse of 
land and other natural resource including groundwater 
for production persists. 

8.3 Restoration 
Restoration of nature is still in the programmatic 
phase. The new ‘Biodiversity Strategy’ of 202046 
makes a number of ambitious proposals such as 
widening the net of protected areas, national 
restoration plans, EU restoration targets, renaturation 
of agriculture, reduction of the use of chemical 
pesticides and reduction of landtake and degradation 
of soil. However, there is a considerable backlog of 
necessary new regulation as well as implementation of 
existing regulation. The Habitats and Birds Directives, 
not the least due to their strict interpretation by the 
Court of Justice, have certainly had positive effects on 
nature conservation. And yet, they do not provide 
objectives and instruments for responding to the 
threatening change of nature and depletion of water in 
special protection areas through global warming. The 
ecological deficits of the Common Agriculture Policy 

44  Commission, COM (2020) 98 final. 
45  Commission, COM (2011) 571 final and COM (2014) 398 final. 
46  Commission, COM (2020) 380 final.  

persist despite an increased degree of ‘greening’ after 
the recently agreed reforms for the coming 5 years.47  

8.4 Detoxification 
As regards detoxification, the REACH regulation is no 
doubt an outstanding piece of regulation which is also 
evidenced by the fact that it has influenced 
developments outside the EU. However, progress of 
detoxification suffers from the emphasis of chemicals 
law on the comprehensive generation of data and the 
ensuing slow process of material regulation, that is, 
the permission and restriction of chemicals for general 
use. Perhaps even more important is the under
regulation of products that contain hazardous 
chemicals, including nanomaterials and micro
plastics. As they are about to supersede pollution from 
stationary sources and motor vehicles as the major 
source of pollution this is a serious problem that needs 
to be addressed.48 Moreover, an environmentally 
deficient authorisation practice under the Plant 
Protection Regulation, for instance regarding 
glyphosate and neonicotinoids, contributes to frustrate 
detoxification objectives. The recent sharpening of 
biocides regulation certainly is laudable.  
Finally, the ‘total toxic situation’, that is, the impacts 
of permanent exposure of humans and the 
environment to numerous chemicals the combined 
effects of which are unknown has been neglected. 
Timid steps such as sum parameters for the 
concentration of certain substances of high concern in 
groundwater and drinking water49 or the assessment of 
combined effects of the components of chemical 
mixtures for special use fall short of the regulatory 
needs in the ‘total toxic situation’. The ‘Chemicals 
Strategy for Sustainability’ of 202050 aims for 
creating, in the longterm, a toxicfree environment. It 
remains to be seen whether this initiative will lead to a 
major degree of detoxification including a growth of 
sustainable ‘green chemistry’ or the envisaged 
exceptions will frustrate the detoxification efforts.  

9 Outlook 
Finally, it should be noted that EU environmental law 
is very far from a reception of the modern trend 
towards conversion of environmental law to 
ecological law. Elements of ecological law are in 
particular the human right to the environment, 
ecological sustainability including resilience, the non
regression and progression principles, ecological 

47  For the essential elements of the reform see Commission, Political 
Agreement on new Common Agricultural Policy: fairer, greener, more 
flexible, Press Release of 26 June 2021. 

48  Führ et al. (2020).  
49  Art. 3(1), Annex I no 1 Groundwater Directive, Art. 5, Annex 1 Drinking 

Water Directive. 
50  Commission, COM (2020) 667 final. 
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proportionality51 and the ecological responsibility of 
property in land and natural resources. Even though 
one or the other of these principles appears in a 
piecemeal fashion in certain directives and 
regulations, they are not recognized as fundamental 
general principles of European law. This deficiency 
suggests a reform debate on modernising the 
foundations of EU environmental law. It is to be 
hoped that the expected new Stockholm Declaration 
on the Environment will address this question and also 
influence the discussion within the EU. 
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