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Editorial 
Brexit is definitively making the headlines in Europe 
and so too shall it be in the current issue of the elni 
Review. 
How the United Kingdom will one day really be able 
to leave the EU is still very uncertain. But whatever 
the proposed scenarios, one cannot avoid the fact 
that such a rupture, necessarily, will also concern 
environmental law and policy. An impact that has 
not escaped many key actors, including Commis-
sioner Barnier and the House of Lords (report on 
Brexit: Environment and Climate Change, February 
2017). It will have an impact both in the UK but also 
possibly in the EU, as will be developed in the cur-
rent issue. 
The reader certainly knows that UK Environmental 
Law, like the law of every Member State, is very 
deeply europeanised. Its ambition, as brilliantly 
demonstrated in the recent case law on air pollution 
(CJEU, Client Earth, 2014), is decisively bound to 
the control of the CJEU. But the UK wants to quit 
the realm of the CJEU, according to the Great Re-
peal Bill White Paper, while ‘keeping’ the current 
acquis. What does this possibly mean, as far as envi-
ronmental protection is concerned?  
As to the other side of the coin, the rupture will also 
possibly affect, somehow, environmental law and 
policy in the EU. In the rich encounter of various 
conceptual approaches, the UK has indeed brought a 
wave of challenging new ideas, in the ‘big bowl’ in 
which EU law is being processed. And this not least 
because the UK is a country abiding by a strong 
common law tradition. 
The two first contributions of this issue, one on the 
‘UK Environmental Law Post Brexit’ and the other 
on ‘The Implications of Brexit for Future EU Envi-
ronmental Law and Policy’, are the written tracks of 
presentations that were given by Prof. Veerle Hey-
vaert (LSE, London) and Céline Charveriat (IEEP, 
Brussels), on 11 May 2017 in Brussels, at the occa-
sion of a new elni forum. That forum on Brexit and 
Environmental Law took place at the Université 
Saint-Louis Bruxelles, at the joint invitation of 
CEDRE and ELNI, under the chair of Prof. Delphine 
Misonne and Prof. Gerhard Roller. 
In their contribution on UK Environmental Law Post 
Brexit, Veerle Heyvaert and Aleksandra Cavoski go 
beyond assumptions and investigate what a gradual 
repatriation of EU law might mean, for specific 
areas (climate, ETS, biodiversity, air and water), for 
public authorities but also for civil society – where 
will be the guarantees civil society shall still need in 

order to challenge domestic policies? The authors 
also envisage how cooperation between the UK and 
the EU could actually proceed in the future, on envi-
ronmental law issues. Because there is actually no 
escape, or rather “an inescapable physical reality”: 
environmental problems will continue to require 
concerted action. 
In their paper on ‘The Implications of Brexit for 
Future EU Environmental Law and Policy’, Céline 
Charveriat and Andrew Farmer present their 
thoughts on the possible consequences of Brexit for 
EU environmental policy in a, by necessity, quite 
speculative context. But they actually demonstrate 
that the first effects of Brexit on EU policy are al-
ready at work. There is a “general atmosphere of 
environmental policy making”, that should not be 
underestimated. The context might further lead to a 
‘distraction’ from important issues and even impede 
crucial discussions, such as on the possible renewed 
interest in an EU carbon tax. 
Thomas Ormond in his programmatically entitled 
article ‘The EU as guarantor of environmental pro-
tection in Germany’ adds another perspective as to 
how the EU shapes Member State environmental 
law and policy, highlighting inter alia “innovation 
from Brussels” such as EIA, access to environmental 
information and climate protection, as well as the 
systematic and risk-based approach as hallmark of 
EU legislation. 
Next, Ludwig Krämer comments on ECJ C-442/14 
and C-673/13P (see already the case report in elni 
Review 2016/2) which concern the diverging inter-
ests of disclosing environmental information on the 
one hand, and protecting confidential business in-
formation on the other – two judgments which ac-
cording to Krämer are likely to have a far-reaching 
influence on the disclosure of product information. 
Finally, Fatima Arib in ‘Promoting the Green Econ-
omy in Morocco’ analyses the main contextual fea-
tures, including socio-economic, environmental as 
well as regulatory aspects and identifies progress 
made by Morocco and the challenges lying ahead. 
We hope you enjoy reading. 
The editors welcome submissions of contributions 
addressing current national and international envi-
ronmental law issues (e.g. transboundary EIA) for 
elni Review 2017/2 by 15 September 2017. 

Delphine Misonne/ Julian Schenten 
June 2017 
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UK Environmental Law Post Brexit 

Veerle Heyvaert and Aleksandra Čavoški 

1 Introduction
While much of the post referendum Brexit discussion 
has focused on economic and constitutional issues, the 
future of environmental law and policies has received 
much less attention.* Environmental protection barely 
featured as a campaign issue on either side of the 
referendum debate, and it is notably overlooked in the 
Brexit White Paper.1 Yet UK environmental law is 
deeply rooted in EU law and policies, and departure 
from the EU may herald significant changes within 
national law. Environmental law covers a broad range 
of public policies including biodiversity protection, air 
and water quality control, climate change and waste 
management, and deeply impacts other key domestic 
policies such as agriculture, transport, industrial and 
energy policy. Moreover, uncertainty in environmen-
tal regulation significantly jeopardises its chance of 
effectiveness. Therefore, careful reflection on the 
impact of Brexit on environmental law is essential. 

2 Areas of UK environmental law that will be 
impacted by Brexit 

Environmental protection was not among the original 
European Economic Community policies. The first 
environmental measures were adopted in the early 
1970s, initially to address the disruptive impact of 
different levels of national environmental protection 
on intra-EU competition.2 It formally became an area 
of competence shared between the EU and member 
states in 1987.3 Despite its late start, EU environmen-
tal policy has undergone a major expansion: beyond 
traditional areas such as air, water, and nature protec-
tion, the EU environmental agenda covers waste, 
chemicals, climate change, marine protection, biodi-
versity and urban environment. Moreover, EU law 
requires that environmental objectives and protection 
standards be integrated into other policy areas, notably 
agriculture, energy, industry and transport.  
Much of the corpus of contemporary UK environmen-
tal law was either developed under the guidance of EU 
environmental law or is a direct application of EU 
law. Environmental law is an area densely populated 
with directives, which for the most part have been 

* This article was first published in Michael Dougan (ed), The UK after Brexit – 
Policy and Legal Challenges, Intersentia, Cambridge, 2017.

1  HM Government, ‘The United Kingdom’s exit from and new partnership with 
the European Union', (Cm 9417, 2017) available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_
Web.pdf.  

2  A good illustration is the Council Directive 70/220/EEC of 20 March 1970 on 
the approximation of the laws of the Member States relating to measures to 
be taken against air pollution by gases from positive-ignition engines of mo-
tor vehicles [1970] OJ L 76/1. 

3  Single European Act [1987] OJ L 169. 

transposed into national law and implemented domes-
tically. For example, the bathing water standards, 
which the UK famously struggled to implement in the 
1980s,4 and the EU air quality provisions which more 
recently have proved to be a bone of contention be-
tween the UK government and the European Court of 
Justice (CJEU),5 are contained in directives. Measures 
regarding the environmental quality of commercial 
products such as chemicals, pesticides and genetically 
modified food and feedstuffs,6 on the other hand, are 
increasingly frequently found in regulations, which do 
not call for transposition and are simply treated as part 
of domestic law after their entry into effect. In addi-
tion to the aforementioned sectors, EU law is the dom-
inant source of UK environmental law on climate 
change abatement, energy efficiency and renewable 
energy development; water quality; waste; environ-
mental impact assessment; nature and biodiversity 
protection; industrial emissions; biocides, nanotech-
nology and other emerging technologies; access to 
environmental information, participation in decision-
making and access to justice. Moreover, EU law must 
be interpreted in compliance with key environmental 
principles, such as the precautionary principle, the 
sustainable development and polluter-pays principles, 
as well as with certain sui generis EU environmental 
law principles such as the principle of proximity and 
self-sufficiency specific to individual areas of envi-
ronmental law.  
Areas of law that are still chiefly domestic include 
common law litigation in environmental damage 
claims; planning law; the law regarding the remedia-
tion of contaminated land; and environmental criminal 
law. Moreover, as environmental policy is a shared 
competence between the EU and the Member States, it 
is possible for the UK to adopt environmental legisla-
tion in areas that are not (yet) governed by EU envi-
ronmental law, for example, because they fall below 
the relevant EU threshold. Thus, nature sites of Euro-
pean importance in the UK are governed by the EU 
Habitats and Birds Directive;7 whereas English8 sites 
of 'mere' national importance are governed by the 
Wildlife and Countryside Act 1981 (as amended). 
However, even within the domestic sphere the influ-

4  C-56/90 Commission v United Kingdom ECLI:EU:C:1993:307. 
5  Case C-404/13 ECLI:EU:C:2014:2382. 
6  Regulation (EC) No 1829/2003 of the European Parliament and of the 

Council on genetically modified food and feed [2003] OL L 268; Regulation 
(EC) No 396/2005 of the European Parliament and of the Council on maxi-
mum residue levels of pesticides in or on food and feed of plant and animal 
origin and amending Council Directive 91/414/EEC [2005] OJ L 70. 

7  Implemented in UK law via the Conservation of Habitats and Species 
Regulations 2010 SI 2010/490 (as amended). 

8  Domestically, nature conservation is a devolved matter.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Web.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Web.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Web.pdf
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ence of EU environmental law is felt. The Environ-
mental Liability Directive intersects with some aspects 
of the contaminated land remediation regime; plan-
ning policy and law are affected by impact assessment 
requirements as well as designations under the EU's 
'Natura 2000' nature protection project; and the EU 
has made attempts to criminalise certain behaviour in 
all Member States.9  
In sum, when it comes to environmental matters, EU 
law and UK law are intimately entangled. Overall, it 
has been estimated that about 80 per cent of UK envi-
ronmental law hails from the EU.10 While the com-
plexity of the subject matter cautions against taking 
any sweeping quantified estimates at face value, it is 
undeniable that UK law and policy on environmental 
protection has been fundamentally altered by forty 
years of EU membership and, correspondingly, that it 
is one of the areas with the most potential for large-
scale change (and disruption) in a post-Brexit world.   

3 Prospects for EU-UK law and policy 
cooperation post-Brexit 

Prospective studies inevitably rely on a degree of 
speculation, but the most plausible assumption at the 
time of writing is that the UK will exit the single mar-
ket and, hence, will not remain subject to single mar-
ket legislation after Article 50 negotiations have con-
cluded. The current Government's preference seems to 
be for a full break with the EU legal regime and its 
institutions, and the separate negotiation of bespoke 
agreements that will set out the new relationship be-
tween the EU and its former Member State. Although, 
to date, the UK Government has been silent on the 
question whether environmental protection would 
feature among the areas for which it would seek to 
negotiate a post-Brexit EU-UK agreement, there are 
several reasons why cooperation on environmental 
issues could and arguably should be continued. First, 
the 2014 Balance of Competences Review showed 
broad agreement that, in this policy area, the UK has 
benefitted from EU membership.11 It has pushed the 
UK to 'up its game' in areas such as water quality and 
waste management, and conversely enabled the coun-
try to exercise formative influence on the development 
of a number of key EU environmental policies, such 
as climate change and integrated pollution prevention 
and control. It has afforded the UK a greater degree of 
control over the transboundary impact of pollution of 

9  Directive 2008/99/EC of the European Parliament and of the Council on the 
protection of the environment through criminal law, [2008] OJ L 328. 

10  Andrea Leadsom, speech on priorities for building world-leading food and 
farming industries at the National Farmers' Union Conference, 21.02.2017, 
https://www.gov.uk/government/speeches/environment-secretary-speaks-at-
nfu-conference.  

11  HoL, European Union Committee ‘Brexit: Environment and Climate Change’, 
12th Report of Session 2016–17, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/284500/environment-climate-change-documents-final-report.pdf. See also 
House of Commons Environmental Audit Committee, ‘EU and UK Environ-
mental Policy’, Third Report of Session 2015–16, p. 3. 

foreign origin, and has helped to mitigate the potential 
anti-competitive effects of tighter environmental 
standards.  
Secondly, the EU provides a robust institutional 
framework for addressing emerging environmental 
problems, which can facilitate the regulation of those 
issues at the national level. The EU has provided a 
forum for improving cooperation between states on 
transboundary challenges and put in place mecha-
nisms to facilitate information exchange. The facilitat-
ing role of the EU as an environmental governance 
framework acquires even greater relevance when we 
consider the wealth of international environmental 
legal obligations to which the UK is subject, both as 
an individual signatory state and, currently, as part of 
the EU. The EU has positioned itself as a key envi-
ronmental actor and raised the importance of EU and 
Member States’ agendas at the international level, to a 
mutually beneficial effect. The scientific knowledge 
provided by the UK scientific, academic and business 
communities, together with the experience and negoti-
ating skills of UK civil servants, has been invaluable 
in this policy area. At the same time, EU membership 
has enabled the UK to shore up its position in the 
international arena.   
In the same vein, the EU actively fosters cooperation 
on research and development in environmental sci-
ence, and enables the pooling of expertise via collabo-
rative networks and EU institutions, such as the Euro-
pean Environment Agency. As its primary responsibil-
ity is to gather and disseminate information about the 
state of the environment to EU institutions and Mem-
ber States, a continued relationship would be benefi-
cial for the UK. The Agency has an impact on the 
environmental policy process by providing specific 
support to DG Environment. Thus, the maintenance of 
ties would assist the UK in continuing access to this 
knowledge community. Furthermore, it is important to 
recall that the EU's enforcement mechanisms also 
have facilitating aspects that the UK Government 
might be keen to retain. In light of the prominent 'take 
back control' rhetoric that continues to colour the 
Government's Brexit strategy, the prospect of EU 
involvement in enforcement of environmental regula-
tion may seem unlikely to whet the appetite for post-
Brexit cooperation. However, the EU also supports 
effective implementation and enforcement through 
data-gathering, reporting and transnational network-
ing. The key purpose of IMPEL, the European Union 
Network for the Implementation and Enforcement of 
Environmental Law, is not to police and punish Mem-
ber State non-compliance, but instead to help coun-
tries comply, or comply in a more cost-effective man-
ner, by sharing knowledge, skills, and good practice. 
Post-Brexit, the mutual benefits of this form of en-
forcement facilitation may well persist for both par-
ties. 

3

https://www.gov.uk/government/speeches/environment-secretary-speaks-at-nfu-conference
https://www.gov.uk/government/speeches/environment-secretary-speaks-at-nfu-conference
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284500/environment-climate-change-documents-final-report.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284500/environment-climate-change-documents-final-report.pdf
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Finally, a major reason for the UK government to seek 
continued cooperation on environmental matters is its 
explicit desire to remain a main trading partner of the 
EU. As documented in decades of 'trade and environ-
ment' case law,12 divergent environmental standards 
can constitute trade barriers. To avoid their resurgence 
in future EU-UK trade relations, either the UK would 
need to mimic new EU environmental standards on 
trade-related issues, or the EU would need to take its 
cue from the UK. Given respective market sizes, the 
latter scenario is less likely to materialise. In this con-
text, the UK might prefer the prospect of sharing cer-
tain environmental competences with the EU over the 
alternative options of either becoming a 'policy taker' 
or facing trade barriers. Incentives for cooperation are 
all the more compelling in areas where manufacturing 
and trade are conditioned on EU registration or ap-
proval. For example, any chemical substance pro-
duced or traded on the EU market in quantities of at 
least one tonne per manufacturer per year, must be 
registered with the European Chemicals Agency (EC-
HA).13 If the UK drops out of this scheme, it will no 
longer have any input in ECHA, yet any UK-based 
chemicals producer who wants to export to the EU 
still needs to comply with ECHA's registration re-
quirements. Also, in order to retain control over the 
health and environmental quality of all chemical sub-
stances traded within the UK, a new domestic regula-
tory regime would need to be established. This would 
open space to tailor national chemicals regulation to 
fit the UK context, but would be a very costly endeav-
our. Moreover, given the intensity of EU-UK trade in 
this sector, the UK would be under fierce pressure 
from manufacturers and exporters to align new UK 
regulatory requirements closely with EU provisions. 
Hence, the sought-after freedom to make bespoke 
regulations may prove largely theoretical.  

4 The Great Repeal Act and its likely conse-
quences for UK environmental law  

For the purpose of this study, we assume that a Great 
Repeal Act (GRA)14 which, according to the Secretary 
of State for Exiting the European Union, should “en-
sure that there is no black hole in our statute book”,15 
will indeed be adopted. The GRA is intended to be a 
multi-functional act. It will, first, repeal the European 
Communities Act 1972 (ECA) and abolish supremacy 

                                                           
12  E.g. Case C-302/86 Commission v Denmark ECLI:EU:C:1988:421; Case C-

28/09 Commission v Austria ECLI:EU:C:2011:854. 
13  Regulation (EC) No 1907/2006 of the European Parliament and of the 

Council concerning the Registration, Evaluation, Authorisation and Re-
striction of Chemicals (REACH), establishing a European Chemicals Agen-
cy, amending Directive 1999/45/EC and repealing Council Regulation (EEC) 
No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council 
Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 
93/105/EC and 2000/21/EC [2006] OJ L 396. 

14  Theresa May announced the plans for the GRA on 02.10. 2016. 
15  ‘Exiting the EU next steps’: Ministerial statement 10.10.2016, 

https://www.gov.uk/government/speeches/exiting-the-eu-next-steps-
ministerial-statement-10-october-2016  

of EU law over national law. Up to now, the ECA 
provides the legal basis for the application of both 
existing and future EU law in the UK. To that effect, 
the EC Act makes a distinction between s. 2(1) which 
provides for EU law that does not require further en-
actment to be given legal effect, and s. 2(2) which 
authorises the adoption of Orders in Council or de-
partmental regulations necessary to implement EU 
law. The former category includes EU treaties, regula-
tions and other directly effective EU law (including 
directly effective provisions in EU directives). The 
latter category includes national measures transposing 
EU law, which predominantly relate to directives and 
decisions which are not directly effective. EU envi-
ronmental law spans both categories, but is particular-
ly rich in directives.  
Many EU environmental directives have already been 
transposed into national law. Some were the subject of 
statutory adoption, but most have been introduced into 
domestic law via departmental regulations on the basis 
of s. 2(2) ECA.16 Once the ECA is repealed, their 
legal basis is invalidated. Hence, in order to avoid 
gaps in legal provision, the GRA will need to intro-
duce a stipulation that restores the legality of instru-
ments that were formerly rooted in the ECA. This 
could be fairly straightforwardly achieved, but the 
challenges of successfully disentangling EU from 
domestic environmental law run deeper. The Secretary 
of State for the environment and rural affairs (DE-
FRA) pointed out that difficulties may arise “where 
EU legislation is designed to organise cooperation 
between Member States, public authorities and busi-
nesses, as the relationship between these will funda-
mentally change”.17 The UK's involvement in the EU 
Emissions Trading System (EU ETS), established by 
means of the 2003 Emissions Trading Directive, is a 
case in point.18 In the absence of a special agreement 
between the EU and UK, after Brexit the UK will not 
be included in the Commission's calculation of the 
overall quota of emissions allowances per EU member 
State, and emissions allowances held by UK compa-
nies will no longer be tradeable on the EU market. In a 
similar vein, Member State responsibilities under EU 
environmental directives frequently include a re-
quirement to report on implementation to the Europe-
an Commission or another EU institution. It is diffi-
cult to imagine that such provisions, too, are intended 
to be repatriated upon the entry into effect of the 
GRA. Hence, the UK Government will need to identi-
fy which provisions in existing statutory instruments 

                                                           
16  See, for instance national regulations governing environmental impact 

assessment, industrial emissions and nature conservation.  
17  HoC Environmental Audit Committee Report, ‘The Future of Natural Envi-

ronment after the EU Referendum’, Sixth Report of Session 2016–17, p. 17. 
18  Directive 2003/87/EC of the European Parliament and of the Council of 13 

October 2003 establishing a scheme for greenhouse gas emission allow-
ance trading within the Community and amending Council Directive 
96/61/EC [2003] OJ L275/32. See section on climate change below. 

https://www.gov.uk/government/speeches/exiting-the-eu-next-steps-ministerial-statement-10-october-2016
https://www.gov.uk/government/speeches/exiting-the-eu-next-steps-ministerial-statement-10-october-2016
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and domestic environmental regulations should be 
restored, and which modified or discarded.  
Moreover, certain areas of environmental regulation, 
most notably environmental permitting rules, in recent 
years have relied increasingly heavily on 'legislation 
by reference', also known as the 'conveyor belt' ap-
proach to legal transposition.19 Instead of fully tran-
scribing the provisions of environmental directives 
into departmental regulations, conveyor belt provi-
sions simply refer to 'the directive' and affirm that, in 
order to comply with the regulation, the parties affect-
ed must comply with the provisions of the directive. 
This was greeted as a cost-effective approach to trans-
position which was warranted by the increasingly 
detailed and articulated nature of EU environmental 
directive provisions. It also ensured that any amend-
ments to environmental directives could be swiftly 
incorporated. However, it is questionable whether a 
sheer reference to the provisions in EU directives will 
be deemed sufficient or acceptable once the UK ceas-
es to be part of the EU legal regime. It is expected that 
such issues will be resolved independently of the GRA 
in a greater inquiry of EU law that will follow the 
passing of this act. It is furthermore anticipated that 
the GRA will contain delegated powers which could 
be used, among other things, to make required 
amendments to existing national environmental provi-
sions that implement EU directives. 20   
Directly applicable EU environmental law, including 
Treaty provisions, EU regulations, and directly appli-
cable decisions, will require active transposition into 
UK law in order to not become defunct upon the entry 
into effect of the GRA. Precisely how this transposi-
tion is going to happen is as yet unclear. One mooted 
option is for the GRA to contain a 'continuance 
clause'; a broadly framed provision which transfers all 
directly applicable EU law into domestic law on Brex-
it day.21 Additionally, a Schedule listing all EU legal 
instruments that are excluded from the effect of the 
continuance clause could be attached. Which EU envi-
ronmental measures ought to be transposed, and which 
should be excluded, will hinge upon the progress and 
outcome of the Brexit negotiations. In all likelihood, 
therefore, final determinations on transposition and 
exclusion will only be completed after the 'divorce 
settlement' component of the Brexit negotiations has 
concluded. To that effect, as the Secretary of State for 
Exiting the EU pointed out, ministers will be vested 
with powers to “make some changes by secondary 
legislation, giving the Government the flexibility to 

19  HoL, European Union Committee ‘Brexit: Environment and Climate Change’, 
pp. 16-17; S BELL, D McGILLIVRAY and OW PEDERSEN, Environmental 
Law, Oxford University Press, Oxford 2013, 518. 

20  HoC Library Briefing Paper, Legislating for Brexit: The Great Repeal Bill, 
Number 7793, 21 November 2016, p. 35 
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-
7793#fullreport. 

21  Ibid, p. 11.  

take account of the negotiations with the EU as they 
proceed”.22  
Moreover, as with provisions in environmental direc-
tives, a significant proportion of directly applicable 
EU environmental law cannot be transposed into na-
tional law without further intervention. Regulations 
will require careful reviewing to identify provisions 
that are unworkable outside the EU context, such as 
safeguard clauses that allow national competent au-
thorities to take emergency health and safety measures 
on the condition that they notify the European Com-
mission. In other cases, exit from the EU may strip 
away the entire institutional infrastructure upon which 
regulatory provisions are built. The REACH Regula-
tion, for example, is administered by ECHA, an insti-
tution in which the UK will no longer participate after 
Brexit, unless a bespoke agreement on the issue is 
reached. The fact that ECHA decisions would not be 
reviewable in accordance with national law, but in-
stead fall under the jurisdiction of the CJEU, is a fur-
ther complicating factor. The scope for transposition 
of the environmental principles contained in the Trea-
ty on the Functioning of the EU, too, raises a host of 
challenging questions. Beyond the questions of 
whether the UK would want to domestically transpose 
these principles after leaving the EU, and how such 
transposition should be achieved within the GRA, 
there is also the question of what the reach would be 
of a former EU environmental principle in a post-
Brexit landscape. Would it apply only to measures of 
EU ancestry, or across the board of environmental 
legislation?  

5 Devolution before and after 
the Great Repeal Act 

Environmental competencies are mostly devolved 
powers in the UK. 23 Hence, separate regimes secure 
the implementation of, for example, EU biodiversity 
protection, industrial permitting, waste, and air quality 
law in England, Wales, Scotland and Northern Ireland, 
respectively. Since much of EU environmental law is 
contained in directives, which typically leave the ad-
dressees some flexibility in implementation, devolved 
administrations have been able to tailor implementing 
instruments to a degree to suit local conditions.24 At 
the same time, however, EU environmental law acts as 
a cohesive force across administrations and limits the 
scope for regional differentiation. The UK's decision 
to leave the EU could lead to devolved administrations 

22  ‘Government announces end of European Communities Act’: Ministerial 
statement 2 October 2016,
https://www.gov.uk/government/news/government-announces-end-of-
european-communities-act. 

23  See the Scotland Act 1998, Government of Wales Act 1998 and the North-
ern Ireland Act 1998. The legislative powers of the three devolved assem-
blies were further enhanced post 1998.  

24  EA KIRK and KL BLACKSTOCK, 'Enhanced Decision Making: Balancing 
Public Participation against ‘Better Regulation’ in British Environmental 
Permitting Regimes' (2011) 23 Journal of Environmental Law, pp. 97-116. 
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taking greater ownership of environmental policy and 
ultimately result in a higher degree of legal and regu-
latory differentiation. However, it also creates a new 
host of challenges for devolved administrations. 
A first set of challenges regards the involvement of 
devolved administrations in the process of converting 
EU environmental law into national laws. To date, 
what their role entails remains unclear, beyond noting 
that devolved administrations will be consulted and 
included in the process.25 According to the Sewel 
Convention, “Westminster would not normally legis-
late with regard to devolved matters in Scotland with-
out the consent of the Scottish parliament”.26 De-
volved administrations may well insist that this Con-
vention be honoured with regard to the GRA, but the 
Supreme Court's recent ruling in Miller indicates that 
their consent is not formally required.27 In his oral 
evidence on the impact of Brexit on the environment 
before the Welsh Parliament, Robert Lee asserted that 
whether the devolved administrations' consent is re-
quired would depend on the form of the GRA. If it 
simply features an open and general provision to re-
peal the ECA Act and retain EU law, consent would 
be unnecessary.28  
Post Brexit, devolved administrations should have the 
discretion to decide if they want to retain the corpus of 
EU environmental law that falls within devolved 
competences or to repeal or amend it. However, secur-
ing this will in all likelihood require further legal 
reform. Presently, any amendment to statutory envi-
ronmental law cannot be incompatible with the EU 
law, as guaranteed by the acts of devolved administra-
tions. For example, s. 29 of the Scotland Act 1998 
provides that an Act of the Scottish Parliament is not 
law if outside the legislative competence of the Par-
liament, which includes instances of incompatibility 
with EU law. It is not inconceivable that acts of de-
volved administrations would be amended simultane-
ously with the passing of the GRA.  
The most likely scenario is that, initially, devolved 
administrations will by and large retain transposed EU 
environmental law. Over time, however, the environ-
mental policies and laws of the various UK nations 
could drift further apart. Some devolved administra-
tions could seize the opportunity of Brexit to develop 
a more ambitious environmental agenda that better 
responds to the particular needs and circumstances of 
the region. Others may want to repeal former EU 

25  ‘The Government's negotiating objectives for exiting the EU’: PM speech, 
17.01.2017, https://www.gov.uk/government/speeches/the-governments-
negotiating-objectives-for-exiting-the-eu-pm-speech  

26  Memorandum of Understanding and Supplementary Agreements between 
the United Kingdom Government Scottish Ministers, the Cabinet of the Na-
tional Assembly for Wales and the Northern Ireland Executive Committee, 
(Cm 5240 December 2001). 

27  R (on the application of Miller and another) v Secretary of State for Exiting 
the European Union [2017] UKSC 5. 

28  Robert Lee, oral evidence to the External Affairs and Additional Legislation 
Committee 31.10.2016 http://www.senedd.tv/Meeting/Archive/bc4d752c-
e33d-49db-bd28-1b861086e500?autostart=True#. 

provisions that are considered excessively costly or 
onerous. Further differentiation could foster the dem-
ocratic legitimacy and effectiveness of environmental 
law, but it can also cause fragmentation and leave the 
country as a whole ill-equipped to confront trans-
boundary environmental risks. Arguably, the short- 
and medium-term risk of fragmentation is modest. 
Moreover, the UK's membership of various interna-
tional environmental agreements will continue to act 
as a convergent influence. Nevertheless, in the wake 
of Brexit the UK will need to consider the develop-
ment of additional coordination strategies to protect 
the compatibility and sustainability of environmental 
decision-making across devolved administrations.  

6 UK environmental law after Brexit 
The successful extrication of UK environmental law 
from the EU legal sphere undoubtedly will be a chal-
lenging, complex process. It is also fair to anticipate 
that, in spite of the desire to ensure full coverage, 
some gaps may emerge which will need to be ad-
dressed quickly to safeguard the integrity of UK envi-
ronmental law. Moreover, it is important to remember 
that the activation of the GRA is only the first step in a 
programme of gradual repatriation. After EU envi-
ronmental law has been relabelled as national law, it 
will be the responsibility of the UK Government and 
devolved administrations to scrutinise and, where 
appropriate, initiate the updating, amendment or re-
peal of environmental legal provisions in line with the 
present Government's aspiration to be “the first gener-
ation to leave the environment in a better place than it 
found it”.29 The extent to which the UK will develop 
an environmental legal arsenal capable of delivering 
on this promise obviously depends on the executive's 
willingness to put their words into action. It is not the 
intention in this chapter to go into detailed speculation 
about the overall quality of future UK environmental 
law, but it must be acknowledged that current signs 
are worrying. We have seen with the most recent min-
isterial reshuffle the abolishment of the Department of 
Energy and Climate Change (DECC); the Brexit 
White Paper does not mention the environment, and 
the answer to a recent parliamentary question indi-
cates that, so far, the Department of Environment, 
Food and Rural Affairs (DEFRA) has not commis-
sioned any research on UK agricultural and environ-
mental policy after Brexit.30 
Some areas of environmental law may not be changed 
significantly, as it would be either detrimental for the 
UK or there is no incentive to change. For example, 
amending EU product quality regulation, which gov-
erns issues such as the permissible content of hazard-

29  HoC Environmental Audit Committee Report ‘The Future of Natural Envi-
ronment after the EU Referendum’, p. 41. 

30  Parliamentary written Question 63096 of 06.02.2017 (C. Lucas) - Agriculture 
and Environment, at http://www.parliament.uk/business/publications/written-
questions-answers-statements/written-question/Commons/2017-02-
06/63096/. 
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ous substances in certain products and vehicle emis-
sions limits, would not only lower environmental 
protection but also impede the UK’s ability to trade. In 
fact, in these areas the UK will have a clear incentive 
not only to retain EU standards, but also to follow and 
adopt future amendments to EU law. Failure to do so 
would saddle the UK with a range of technical regula-
tions that are no longer up-to-date or capable of facili-
tating trade. Similarly, there are few incentives to 
change rules on environmental impact assessment 
(EIA), as they are firmly embedded in national law 
and any significant change would create unwelcome 
regulatory uncertainty for businesses and the legal 
profession. Other EU requirements, such as waste, air 
quality or renewable energy targets, are much more 
vulnerable to modification. Moreover, the UK enjoyed 
temporary derogations for the achievement of EU 
targets in certain areas, such as water quality standards 
under the Drinking Water Directive.31 Post-Brexit, 
incentives to gradually push drinking water quality 
standards towards the EU level may whither, and the 
temporary state of exception may become the norm.  
Alongside questions of the likely ambition of future 
UK environmental law, the full process of repatriation 
of environmental law will create a host of new chal-
lenges. The following sections review the anticipated 
impact of legal repatriation in key environmental 
policy areas and, in so doing, illustrate some of the 
most pressing dilemmas that lawmakers, administra-
tors and courts will face as UK environmental law 
moves beyond Brexit.    

6.1 Climate change 
A large proportion of UK climate change law is either 
a direct application or implementation of EU legal 
measures on matters ranging from emissions trading, 
energy efficiency, fluorinated gases, transport fuel 
specifications and carbon capture and storage to the 
promotion of renewable energy.32 However, the UK's 
core climate change text is a fully domestic product: 
the 2008 Climate Change Act (CCA). Vitally, the Act 
specifies the UK's long-term emissions reduction 
target: by 2050, the UK's net carbon account should be 
at least 80% lower than the 1990 baseline. To struc-
ture this process, the CCA requires the UK govern-
ment to draw up five-yearly carbon budgets, which act 
as stepping stones toward the achievement of the 
overall 80% goal. The most recently adopted carbon 
budget covers the period of 2028 to '32 (Fifth Carbon 
Budget), and foresees a GHG emissions reduction of 
57% by 2030. The carbon budgets are drawn up in 
consultation with the Committee on Climate Change, 
an independent statutory body which also monitors 

31  Council Directive 98/83/EC of 3 November 1998 on the quality of water 
intended for human consumption [1998] OJ L 330. 

32  S KINGSTON, V HEYVAERT and A CAVOSKI, European Environmental 
Law, Cambridge University Press, Cambridge 2017, pp. 273-275. 

progress towards the achievement of the CCA's main 
objectives. 
The CCA thus anchors UK climate policy to a number 
of fixed targets, and as a law of national origin it is 
likely to provide much-needed continuity during the 
Brexit transitional period. However, this does not 
mean the CCA is impervious to change: as an Act of 
Parliament it can, itself, be amended or repealed by 
subsequent parliamentary legislation. Indeed, former 
UK Environment Minister Owen Paterson has long 
been an advocate of precisely such a move.33 Alterna-
tively, the CCA allows the Secretary of State to alter 
either individual carbon budgets in the case of “signif-
icant changes affecting the basis on which the previ-
ous decision was made” (CCA s. 22) or even the 2050 
target itself if “it appears that there have been signifi-
cant developments in …scientific knowledge about 
climate change, or (…) European or international law 
or policy” (CCA s. 2). The anticipated scenario in 
drafting the latter provision was not, we submit, the 
UK's departure from the EU. Rather, it was primarily 
designed as a mechanism to ratchet up the UK's com-
mitments should EU or international law demand a 
faster pace of change.34 Yet, should the UK want to 
shift its targets downwards in coming years, it is not 
inconceivable that it would try to use the rather open-
ended language of ss. 2 and 22 to accomplish this. The 
CCA therefore provides reassurance of continuity, but 
not an iron-clad guarantee. 
EU climate change abatement policy rests on three 
key pillars: carbon reduction through emissions trad-
ing; energy efficiency; and the promotion of renewa-
ble energy.35 EU legal instruments adopted towards 
the latter two objectives mostly take a meta-regulatory 
approach to environmental governance: instead of 
prescribing specific technical interventions, they re-
quire Member States to develop, document and report 
on national policies that contribute effectively both 
towards individual Member State and collective EU 
emissions reduction targets. Post-Brexit, in the pre-
sumed absence of a specific agreement, the reporting 
duties will fall away, which reduces opportunities for 
accountability. Nevertheless, the UK has put a reason-
ably robust legal infrastructure in place and this has 
supported the implementation of energy efficiency and 
renewable energy policies in compliance with EU 
obligations. With the necessary amendments, this 
infrastructure should be capable of delivering similar 
functions after Brexit. The same cannot be said, how-
ever, of the emissions trading component of UK cli-
mate change policy. Post-Brexit, the Commission will 
no longer have the competence to include a UK share 
in the calculation of overall allowances and, corre-

33  See http://www.telegraph.co.uk/news/earth/environment/climatechange/ 
12046531/Why-we-have-to-scrap-the-Climate-Change-Act.html.  

34  As the UK's emission reduction targets at the time of adopting the CCA were 
considerably more stringent than the EU's, it is very unlikely that the provi-
sions were intended to respond to a future lowering of EU standards. 

35  S KINGSTON, V HEYVAERT and A CAVOSKI, supra note 32, 273. 
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spondingly, the UK will no longer be able to issue or 
auction EU allowances to the approximately 1,000 UK 
facilities that are currently subject to the scheme. The 
UK's continued participation in the EU ETS would 
require a special agreement involving mutual recogni-
tion of EU- and UK-issued allowances. Such ar-
rangements could however be complicated by the 
EU's legal restrictions on offsetting, which tightly 
limit the number of externally generated credits that 
can be converted into EU allowances.36 Also, a link-
ing agreement would subject the UK's management of 
emissions trading to a degree of Commission and, 
potentially, CJEU scrutiny. This may not be politically 
feasible. On the other hand, supplanting the EU ETS 
with a domestic emissions trading regime, or introduc-
ing alternative abatement obligations for ETS partici-
pant industries could be a high-cost, high-risk endeav-
our. The prospects for efficiency gains would be much 
weaker here, as UK facilities would no longer be able 
to trade, or would be compelled to trade on a much 
smaller market. A third option would be for the UK to 
seek access to an alternative emissions market in, for 
instance, the US or Asia. The California Regional 
Greenhouse Gas Initiative, or the nascent Chinese 
carbon market, could be plausible candidates. Howev-
er, linking agreements with non-EU trading schemes 
may also expose the UK emissions market to both 
greater trading risks and external scrutiny. 
A final point to consider regards Brexit's consequenc-
es for the UK's position in international climate 
change law. Currently, the UK's Nationally Deter-
mined Contributions (NDCs) under the Paris Agree-
ment to the United Nations Framework Convention on 
Climate Change (UNFCCC) are subsumed within the 
EU NDC submission. Post-Brexit, the UK will need to 
prepare an individual NDC instead. One intriguing 
question is whether this submission would already be 
subject to the Paris Agreement's 'ratcheting expecta-
tion',37 which requires successive NDCs to be more 
environmentally ambitious than their predecessors. 
More generally, Brexit will have a profound impact on 
the UK's ability to affect future negotiations and, cor-
respondingly, the direction of international climate 
change law. As an EU member state, the UK is repre-
sented by the European Commission in most interna-
tional environmental negotiations. The loss of mem-
bership may strengthen the UK’s position, in that the 
UK gets to distinguish itself and represent its direct 
interests on the world stage.  There is however a sig-
nificant risk that in climate change negotiations, as in 
other international contexts, the UK will be a weaker 
player than as part of the EU28. As climate change 
negotiations are characterised by a particularly high 
level of coalition-building and negotiation in distinc-

36  Regulation (EC) No. 1123/2013 on Determining International Credit Entitle-
ments pursuant to Directive 2003/87/EC of the European Parliament and of 
the Council [2013] OJ L 299/32. 

37  Article 4(3) Paris Agreement, available at http://unfccc.int.  

tive 'blocs', the UK is likely to lose influence as a sole 
operator. It could either join the EU as a negotiation 
partner, which might constrain the extent of future 
divergence between EU and UK climate change law 
and policy, or build a coalition with other states, such 
as Australia, the US and Canada. The latter choice 
could cause a fundamental shift in UK external and 
internal climate change strategy, and could potentially 
put the achievement of existing targets at risk. 

6.2 Biodiversity 
Like climate change, nature and biodiversity protec-
tion are multi-level governance issues, pursued at the 
international, European Union and national levels. 
Internationally, the UK is signatory to the landmark 
multilateral conservation and biodiversity protection 
agreements, including the World Heritage Conven-
tion, the Ramsar Convention on Wetlands, the Biodi-
versity Convention and the Convention on Interna-
tional Trade in Endangered Species. The chief instru-
ments of the EU legal regime on nature and biodiver-
sity protection, in turn, are the Birds and Habitats 
Directives,38 both of which have been transposed into 
national law via delegated legislation. Moreover, na-
ture and biodiversity protection are mostly devolved 
matters in the UK, which adds a further layer of re-
gional decision making to the dense governance net-
work in place.   
This area of environmental protection is distinctive in 
that European and domestic conservation regimes do 
not only overlap in terms of shared competences, but 
also geographically. In England and Wales, a key 
instrument through which nature and biodiversity 
protection is organised is the designation of sites of 
special scientific interest (SSSIs). Where the govern-
ment's advisory body for nature protection, Natural 
England (or the Natural Resources Council for 
Wales), considers an area of special interest for rea-
sons of fauna or flora or for its geological or physio-
graphical qualities, it should notify local authorities, 
owners and occupiers, and the Secretary of State that 
the area constitutes a SSSI. Importantly, this notifica-
tion should include a management regime for the 
SSSI, identifying both actions likely to damage and to 
enhance the specialness of the area, which should be 
observed by the notified parties including owners and 
occupiers. Under EU law, the British regions have 
furthermore been required to identify special protec-
tion areas (SPAs), which are migratory bird habitats, 
and special areas of conservation (SACs), which are 
environmentally important habitats for species other 
than wild birds. Together, SPAs and SACs across the 
EU constitute Natura 2000, an integrated network of 
core breeding and resting sites for rare and threatened 

38  Directive 2009/147/EC of the European Parliament and of the Council of 30 
November 2009 on the conservation of wild birds [2010] OJ L20/7; Council 
Directive 92/43/EEC on the conservation of natural habits and of wild fauna 
and flora [1992] OJ L206/7. 

http://unfccc.int/
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species, as well as some rare natural habitat types.39 
Member States must take steps to avoid the deteriora-
tion of SPAs and SACs, and must establish 'appropri-
ate management plans'. In England and Wales, these 
requirements are typically met through the notification 
of a SSSI.40 Hence, the overwhelming majority of 
SPAs and SACs are also SSSIs. However, compared 
to SSSIs of purely national importance, SPAs and 
SACs are subject to additional regulatory constraints. 
Most importantly, EU law requires that any develop-
ment likely to significantly affect the site must be 
environmentally assessed, and in principle prohibits 
any development that is determined likely to negative-
ly affect the integrity of the site. 
The EU assessment requirement and development 
restrictions should be incorporated into national law 
by virtue of the GRA. Moreover, national courts are 
expected to continue to interpret former EU law provi-
sions in accordance with EU case law on the subject, 
which is famously precautionary and known to err on 
the side of biodiversity over development.41 Hence, 
theoretically SACs and SPAs should remain subject to 
a higher standard of protection than 'pure' SSSIs. 
However, once the EU context falls away, and particu-
larly if funding for biodiversity enhancement via the 
EU LIFE Programme dries up,42 this distinction may 
become difficult to justify. Conceivably, this could 
fuel a drive to extend the assessment and development 
conditions to non-EU SSSIs, but a swing in the oppo-
site direction is arguably more plausible. If so, this 
would result in the removal of environmental safe-
guards to protect many of the country's most precious 
habitats against the eroding force of unchecked devel-
opment. Alternatively, the provisions might remain on 
the books, but their weaker legitimacy could negative-
ly impact developers' and public authorities' willing-
ness diligently to observe regulatory conditions. At 
worst, the assessment and development conditions 
could devolve into 'zombie legislation' – corporeally 
present, but stripped of its essence. 
A reduced willingness to enforce the EU aspects of 
nature and biodiversity conservation would place a 
greater onus on concerned citizens to act as watchdogs 
and avert the decline of legal provisions into zombie 
legislation, for example, by judicially challenging 
planning permissions granted in the absence of an 
appropriate assessment. However, as will be discussed 
in the section below, the disappearance of the EU 
legal framework may make it harder for third parties 
to fight and win such legal battles.    

39  S KINGSTON, V HEYVAERT and A CAVOSKI, supra note 32, 416-420. 
40  J HOLDER and M Lee, Environmental Protection, Law and Policy, Cam-

bridge University Press, Cambridge 2007, 648. 
41  Case C-127/02 Waddenzee ECLI:EU:C:2004:482; Case C-258/11 Sweet-

man ECLI:EU:C:2013:220. 
42  See http://ec.europa.eu/environment/life/index.htm.  

6.3 Air and water 
The UK is famously the birthplace of the world's first 
air pollution agency, the Alkali Inspectorate. In the 
past forty years, however, the EU has been the main 
driving force in both air and water regulation. This is 
one of the most comprehensively developed parts of 
the EU environmental law. It regulates polluting activ-
ities, ranging from air pollution from mobile and sta-
tionary sources to point and diffuse sources of water 
pollution, and deploys a similar ‘belt and braces’ ap-
proach in both fields: it imposes emissions and envi-
ronmental quality standards in combination with 
product and process standards. Member states are 
required to produce plans and programmes and to 
regularly monitor and assess air and water quality. 
Public involvement is an important feature in both 
areas and information on ambient air quality and water 
quality has to be made available to the public.  
EU water and air law is mainly in the form of direc-
tives which have been transposed nationally via pri-
mary and secondary legislation. There is a broad con-
sensus that EU law has had a particularly positive 
impact on water quality in the UK. The quality of 
bathing water has continuously improved over the 
years and this is largely due to advances in infrastruc-
ture, including sewerage and treatment facilities, im-
posed by the Waste Water Directive.43 There is obvi-
ously room for improvement. For instance, too few 
water bodies within river basin districts under the 
Water Framework Directive have achieved 'good 
quality' status.44 Furthermore, the UK’s track record of 
delivering a high level of environmental protection 
with regard to air quality is unfortunately much less 
encouraging. Its emissions rates persistently exceed 
EU-determined maxima for several air pollutants, in 
particular nitrogen oxide and particulate matters. The 
UK's large-scale failings to meet ambient air standards 
were recently exposed in Client Earth,45 in which the 
UK Supreme Court ruled that the government had 
breached its air quality protection obligations under 
EU law. The case highlighted that, in 2010, 40 of out 
43 zones or agglomerations in the UK significantly 
exceeded several limits values for nitrogen dioxide 
prescribed in the EU Ambient Air Quality Directive.46 
In the following five years, levels of compliance dete-
riorated further, especially in urban areas.47 In 2016 
and 2017, London reached and breached its annual 

43  In 2016, 287 bathing waters in England (69.5 per cent) met the excellent 
standard of the Bathing Water Directive. See more in Statistics on English 
Coastal and Inland Bathing Waters: A Summary of Compliance with the 
2006 Bathing Water Directive,
https://www.gov.uk/government/statistics/bathing-water-quality-statistics. 

44  See https://www.gov.uk/government/collections/river-basin-management-
plans-2015.  

45  R v Secretary of State for the Environment, Food and Rural Affairs [2015] 
UKSC 28. 

46  Directive 2008/50/EC of the European Parliament and of the Council of 21 
May 2008 on ambient air quality and cleaner air for Europe [2008] OJ 
L152/1. 

47  Supra note 45, para 30. 
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nitrogen dioxide limit, which provides that hourly 
maximum levels may be exceeded at most 18 times 
per year, in the first weeks of January.48  
As air and water pollution are textbook transboundary 
environmental issues, it is expected that post-Brexit 
UK-EU relations will be marked by at least some 
degree of cooperation. This is particularly pertinent to 
Northern Ireland and the Republic of Ireland, which 
are interconnected terrestrially, atmospherically and 
aquatically.49 Cooperation could partner the UK's 
environment agencies with the European Environment 
Agency and could secure the sharing of environmental 
information and scientific knowledge related to air 
and water. Industry representatives also expressed an 
interest in continuing cooperation with European net-
works and counterparts in EU Member States.50 
The key challenge for the UK after Brexit will be to 
maintain water standards, enhance air quality and 
ensure the effective enforcement of national legisla-
tion. The latter will be especially challenging since the 
UK's departure from the EU severely curtails the 
range of enforcement mechanisms available to civil 
society and countries affected by transboundary pollu-
tion. With the unavailability of the management and 
enforcement mechanisms under Arts. 258, 259 and 
260 TFEU, a critical layer of accountability will be 
lost. The Commission, as a supervisory authority, 
effectively uses both mechanisms to ensure Member 
State compliance in the environmental policy area. 
Moreover, in the past decade it has made a concerted 
effort to embed citizens’ concerns into its approach to 
environmental compliance and address the negative 
perception of the EU as an elite organisation. The 
Commission's invigilation is further backed up by the 
disciplining force of the CJEU, which has the authori-
ty to identify non-compliance and impose financial 
sanctions on Member States. The UK has been on the 
receiving end of this disciplining force on the very 
question of water regulation: in 1992 the CJEU found 
the UK in breach of its obligations to respect the 
‘maximum admissible concentrations’ under the 1980 
Drinking Water Directive.51 Recently the Commission 
again exercised its supervisory powers and issued a 
final warning to the UK over continued air pollution 
breaches, in particular repeated breaches of air pollu-
tion limits for nitrogen dioxide before taking the mat-
ter before the CJEU.52 
In the absence of the EU's enforcement machinery, the 
burden of monitoring Government compliance with 
legal air and water quality standards will increasingly 

                                                           
48  D CARRINGTON, 'London Breaches annual air pollution limit for 2017 in 

just five days' The Guardian, 6 Jan. 2017, at: 
https://www.theguardian.com/environment/2017/jan/06/london-breaches-
toxic-air-pollution-limit-for-2017-in-just-five-days. 

49  HoL, European Union Committee ‘Brexit: Environment and Climate Change’, 
p. 37. 

50  Ibid, p. 42. 
51  Case C-340/96 Commission v United Kingdom ECLI:EU:C:1999:192. 
52  See http://europa.eu/rapid/press-release_IP-17-238_en.htm. 

rest on the shoulders of civil society organisations. 
However, the channels through which NGOs and 
other concerned citizens can voice their concerns are 
limited: the remit for intervention by the Local Gov-
ernment Ombudsman is extremely restricted, as is the 
scope for judicial review of public policy decisions, 
especially when the cause of complaint is a lack of 
government action, rather than an allegedly dispropor-
tionate or unlawful action. Moreover, even if the op-
tion of judicial review were available, UK courts will 
no longer have recourse to the preliminary reference 
procedure to pass on potentially controversial deci-
sions to the CJEU. Without this mechanism, national 
courts may become more conservative in the interpre-
tation of environmental provisions that have not yet 
been clarified through CJEU case law, and might 
adopt a more deferential attitude towards UK govern-
mental authority.  

7 Conclusion: Post Brexit Challenges for  
Environmental Law 

The current UK Government likes to assert that the 
UK may be leaving the European Union, but it is not 
leaving Europe. In the case of environmental protec-
tion, this is not only a political slogan but also an 
inescapable physical reality. The effective regulation 
of local and global environmental problems will con-
tinue to require concerted action throughout the Euro-
pean region. Thus, the challenge for the UK is to en-
sure continued cooperation, as its absence would jeop-
ardise the state of the environment in the UK and 
would moreover expose the country to significant 
potential trade barriers. The lack of any meaningful 
discussion on environmental protection in the light of 
Brexit to date is, therefore, greatly worrying.  
Governmental reticence and the pervasive uncertain-
ties surrounding the details of the GRA and its conse-
quences complicate an informed, level-headed as-
sessment of the extent to which Brexit will affect, and 
possibly impair, environmental legal protection in the 
UK. At best, post-Brexit environmental quality stand-
ards could go beyond EU ambitions, and UK product 
standards could remain compatible with EU counter-
parts. At worst, Brexit could become an opportunity to 
perform an environmental ‘regulatory roll-back’, es-
pecially in those areas where the UK is already per-
forming badly, such as air quality.  
The future of enforcement of environmental law in the 
UK, too, hangs in the balance. The loss of the EU's 
enforcement machinery removes a vital layer of ac-
countability and an important environmental safe-
guard. This will put greater pressure on civil society 
and national courts to scrutinise and, if needed, chal-
lenge the adequacy of domestic accountability mecha-
nisms. 

http://europa.eu/rapid/press-release_IP-17-238_en.htm
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The Implications of Brexit for Future EU Environmental Law and Policy 

Céline Charveriat and Andrew Farmer 

1 Introduction
Brexit is an unprecedented event for the EU. No 
Member State has ever left the Union previously.1 At 
most, overseas territories with small populations have 
changed status, such as Greenland (Denmark) in 1985 
and the Outermost Region Saint Barthélemy (France), 
which became an Overseas Country and Territory 
(OCT) in 2012. These cases may have limited lessons 
for the UK adapting its legislation post-Brexit, as they 
did not impact EU decision making and law and, 
therefore, are not precedents for the subject of this 
paper. 
There has been quite a lot of analysis on the possible 
consequences of Brexit for the future of UK environ-
mental law. However, less attention has been given to 
the implications Brexit may have for the future of EU 
environmental law and policy. This paper presents 
some thoughts on this subject. 
It is important to stress that, at the time of writing, it is 
difficult to be certain of many of the consequences of 
Brexit. The UK leaving the EU will remove it from 
formal decision making in the European Council and 
Parliament. Beyond that, almost any other conclusion 
is speculation, as the degree of separation or integra-
tion of the UK with the EU in the future will depend 
upon the deal brokered during negotiations, which 
could end in any one of a broad range of possible 
outcomes. Some changes are more certain at a general 
level. For example, one consequence of Brexit will be 
a change in the proportion of Member States with a 
civil law approach to law-making, rather than a sys-
tem based on common law, as practised in the UK. 
However, at this stage the consequences, if any, of this 
are far from clear as EU legislation has developed a 
consistent style, based more closely on civil law sys-
tems. 
The two-year deadline for negotiations runs through 
some key national elections and finishes during the 
2019 European Parliament campaign. This makes the 
process open to significant politicisation; politicians 
will (usually) aim to appear tough during campaigns, 
rather than pragmatic and conciliatory; and they will 
emphasise national interests, rather than the complex 
context of negotiations and the reasons for compro-
mise. As a result, the messaging (on all sides) can 
become confused and unhelpful, in particular as offi-
cials undertake detailed and delicate negotiations 
while potential avenues to a solution are ruled out at 
the political level. 

1  Note that this paper was written in May 2017. Therefore, any developments 
that may have taken place since will not have been taken into account. 

Having said this, there are a number of broad potential 
pathways for the future status of the UK in relation to 
the EU, and each with consequences for the future of 
EU environmental law and policy. First, there are, of 
course, significant chances of the Brexit negotiations 
finishing without a deal, at least for an interim period. 
This would result in a UK departure without clarity on 
future trading arrangements, and without obligations 
on environmental and social issues in exchange for 
single market access. There is also the risk of getting 
the wrong deal, where EU negotiators give away too 
much or conversely act too tough, damaging some EU 
interests and creating a bad precedent.  
The EU’s guidelines for the negotiations with the UK2 
also make clear that many issues will not be discussed 
until three high priority issues relating to Brexit are 
agreed upon (or at least progressed sufficiently). This 
means that even if a deal with the UK is reached by 
2019, any likely conclusions on the environment will 
probably be (at this time) at most general principles. It 
may well take some further time, potentially, for spe-
cific details to become clear. 
This paper begins with a consideration of the impact 
of Brexit on the general political and economic at-
mosphere of EU environmental policy making. It then 
considers the issues of trade and the external border. 
Some specific policy areas are examined, including 
chemicals, climate policy and agriculture. The paper 
ends by considering the implications of a possible 
future dispute mechanism with the UK. 

2 Distraction, chilling or warming? 
Of concern to overall future EU environmental policy 
is whether Brexit might lead to a distraction from 
progress in EU policy development, have a chilling 
effect on environmental policy development or, con-
versely, create new opportunities for previously 
blocked policy options. 
The distraction hypothesis is that Brexit will absorb 
the attention of the time and political investment of 
politicians and officials alike in the Commission, 
Council and Parliament. They will have less time and 
motivation to take forward other issues, including 
environmental policy. There is some potential for this, 
but the Commission, for example, is continuing its 
policy work on the environment largely un-impacted 
by Brexit negotiations, which is being taken forward 
by dedicated staff. Overall, perhaps surprisingly the 
big Brexit issues are less likely to be a distraction to 

2  European Council (2017). (Art. 50) Guidelines for Brexit negotiations. 
Brussels, 29 April 2017. EUCO XT 20004/17. 
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EU environmental law and policy specifically, but if 
later negotiations (or issues to be resolved after Brex-
it) descend into a focus on the details of individual 
items of EU law, this could form a distraction (at least 
temporarily). 
The chill hypothesis is that the reaction in the EU 
institutions to Brexit could be a reluctance to develop 
further EU environmental policy. There might be 
various reasons for this. For example, a Brexit deal 
might allow some UK access to the single market if it 
continues to implement specific EU environmental 
laws to ensure a level playing field. In this case, fur-
ther development of EU law would create divergence 
and the playing field would no longer be level3. More 
widely hypothesised is the concern that some of the 
UK electorate (and in some other Member States) will 
become disillusioned with the EU due to ‘red tape’ 
from EU law impacting on businesses and individuals. 
Therefore, the reaction would be to restrict future 
development of such ‘red tape’. However, such a 
reaction would not be justified given that environmen-
tal protection is one of the areas where EU citizens 
consistently most value EU-level intervention. There 
are of course some environmental files where the 
UK’s influence was largely beneficial, such as the 
emissions trading system (ETS), where it argued con-
sistently on the side of ambition. The UK’s absence 
from further debates might embolden opponents to 
reform and make it more difficult to reach a qualified 
majority. 
Further, a chill effect was already visible in the work 
of the Juncker Commission. Since the arrival of the 
current Commission, few significant new develop-
ments in EU environmental law have taken place (and 
indeed many of these were already in the pipeline); 
and the temporary withdrawal of proposals on the 
circular economy and on air quality early in the 
Commission’s period in office sent a clear signal. In 
March 2017 the Commission published its White 
Paper on the Future of Europe.4 It set out five scenari-
os for the future of the EU. Effectively, these included 
retreating to just the single market, much greater inte-
gration, multi-speed Europe, etc. Although the paper 
does not say so, there has been speculation that its 
preferred option is ‘doing less more efficiently’, the 
messaging of which is entirely consistent with previ-
ous statements from the current Commission. No-
where in the White Paper was a consideration men-
tioned of where the EU ought to do more of some 
things and maybe less of others, or of ‘doing more, 
more efficiently’. The messaging at the moment is not 
about seeking to address environmental challenges 
through new instruments at EU level. Thus at this 
                                                           
3  The UK is very unlikely to agree to a blank cheque deal where it signs up to 

whatever evolves out of the EU on environmental law in the future. 
4  European Commission (2017). White Paper on the Future of Europe. 

Reflections and scenarios for the EU27 by 2025. COM(2017)2025, 1 March 
2017. See https://ec.europa.eu/commission/sites/beta-
political/files/white_paper_on_the_future_of_europe_en.pdf. 

stage the prospect of much post-Brexit environmental 
policy development is limited. However, in 2019 there 
will be a new Commission (and possibly a new Com-
mission President), so the political climate for policy 
development may change. 
The warming hypothesis is the reverse of the chill. 
This is that the removal of the UK would unblock 
development in certain policy areas, and more gener-
ally it would stimulate EU policy development to 
strengthen the EU project as a common endeavour. 
There is something to be said for this hypothesis. 
However, the most obvious area for further integration 
is on the governance of the Euro or defence, such that 
‘warming’ would be more likely to focus here than on 
the environment. Further, ‘sceptical’ Member States 
might remain difficult to ‘warm’. Removal of the UK 
from the negotiating equation makes it theoretically 
easier to get traction on issues such as EU environ-
mental taxes, or legislation on soils (see below); but it 
is not sufficient in itself for these to become a reality. 

3 Environment and trade 
The link between environmental protection and trade 
is a complex one. This is clear from the debate and 
controversies surrounding all free trade agreements 
(FTA) negotiated to date by the EU, such as with 
Korea (2010), Singapore (2012) and currently with 
Canada and the US. The Commission has made it 
clear that any agreement of trade between the EU and 
UK would not be allowed to take place in a situation 
where the UK retreated from environmental standards 
leading to so-called environmental dumping. As a 
principle this is clear. In practice, the devil is in the 
detail. 
Of course the situation between the EU and UK is 
totally different from any other FTA context. In this 
case the UK has been integrated into the single market 
and all of its associated conditions, so that rather than 
bringing the UK into alignment with EU market con-
ditions, the emphasis will be on stopping it from mov-
ing out of alignment. Again, the extent of permitted 
non-alignment would depend on the degree of market 
access/free trade agreed upon (e.g. would it exclude 
specific sectors?). 
With third countries, the EU can argue for ‘equiva-
lent’ standards to be applied for market access. With 
the UK, which is already implementing the environ-
mental acquis, the starting point can be EU law itself. 
However, the following should be noted: 
- Not all of the environmental acquis would be 

likely to be included. For example, directives that 
are already not required to be implemented by 
EEA countries (e.g. the Habitats Directive) are 
unlikely to be required to be implemented by a 
third country if a conventional trade agreement 
model is followed. A more co-operative model 
could include most or all measures. 

https://ec.europa.eu/commission/sites/beta-political/files/white_paper_on_the_future_of_europe_en.pdf
https://ec.europa.eu/commission/sites/beta-political/files/white_paper_on_the_future_of_europe_en.pdf
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- There is an issue with the UK response to EU
policy as it evolves – how will future equivalence
be understood and determined? Will the UK ac-
cept the validity of future decisions of the Court
of Justice on interpretation of legislation, and be
willing to conform to them?

- What happens if there is a dispute?
The question of a dispute mechanism and its implica-
tions for EU environmental law is addressed later in
this paper. However, a further question is whether
there is reciprocity in the agreement – do both sides
commit to equivalent standards? If so, what if the UK
wanted to raise a standard, would this have implica-
tions for the EU?

4 The EU border 
Brexit changes the EU external border. A number of 
EU environmental laws concern the movement of 
products, materials, wildlife and waste in and/or out of 
the EU external border. Illegal waste may be shipped 
out of the EU, illegal products of endangered wildlife 
may be smuggled in. As a result systems have been 
developed to share intelligence between Member 
States and for common tracking systems for the items 
that move. Taking the UK out of the system is man-
ageable, but much will depend on the nature of a fu-
ture EU/UK deal on market access and the customs 
union. If relatively free movement of goods and other 
items were able to continue from the UK to the EU, 
then it would be important not only to ensure that the 
UK continues to apply EU environmental trade-related 
legislation, but also that the UK remains as fully inte-
grated in the enforcement and monitoring systems as 
possible, as this is in both the EU’s and UK’s interest 
to tackle issues such as environmental crime. Further, 
there is likely to be pressure to achieve such an ar-
rangement due to the complications that would arise 
from introducing a hard border with the Republic of 
Ireland, and the risks that would pose to the peace 
process. 

5 Issues released from UK blocking 
One area where Brexit could affect future EU envi-
ronmental law is where the UK is currently blocking 
specific developments at EU level which (many) other 
Member States support. Progress on these issues 
might be made when the UK is no longer part of the 
decision making process. In looking at the range of 
recent policy debates, this blocking effect could be 
witnessed most visibly in two areas. The first is a 
possible EU directive on soil protection. This was first 
proposed in 2006, but there has been too much opposi-
tion in Council for it to progress. It is important to 
note that a soils directive would be adopted by QMV 
and the UK has been only one of several Member 
States, including France and Germany, opposed to its 
adoption.  

The second area where the UK has historically op-
posed EU legal development has concerned a possible 
carbon tax. This area of law requires unanimity for 
adoption. As the UK has been reluctant to see the 
adoption of EU level taxes, a carbon tax has not yet 
been adopted. Of course, adoption of such an instru-
ment would be complicated in its relation to other EU 
climate instruments. But Brexit might allow further 
consideration of the appropriateness of this type of 
instrument as part of the suite of instruments to tackle 
climate change. This applies to other environmental 
tax-related files, as well as to innovative financial 
instruments such as the Financial Transaction Tax, 
with the potential to address long-standing issues such 
as the EU’s Own Resources debate. 

6 Chemicals 
EU chemicals law is probably the area of EU envi-
ronmental law which has caused the most headaches 
in the UK. Almost all of the EU law in this area is 
through regulations (so are directly applicable) and 
they establish EU-wide systems of regulation which 
cannot simply be maintained after Brexit. Of course, 
this is a UK problem, rather than an EU one.  
The UK House of Commons Environmental Audit 
Committee5, for example, noted that creating a UK 
system mirroring REACH would be difficult, and a 
stand-alone system “is likely to be expensive for both 
the taxpayer and for industry”. Such a system would 
simply be what would be needed to deliver an equiva-
lent regime that might allow chemicals to be placed 
onto the EU single market. As a result, the Environ-
mental Audit Committee argued, the UK should try to 
retain some relationship with the single market, at 
least retaining access to registration under REACH – 
“We believe that, as a minimum, the UK should nego-
tiate to remain a participant in this system, including 
paying for access if necessary. This would allow UK 
companies to place products onto both the UK and the 
EU markets without the need to generate additional 
testing data or incurring additional costs. Continuing 
to share data with the EU would allow the UK to 
decide whether to follow the regulatory decisions 
made through REACH, or whether it wishes to take a 
different approach. Any alternative approach which 
involved lower environmental or health standards 
than the EU would not only expose UK consumers to 
greater risks, but would subject industry to the addi-
tional burdens of complying with two different sets of 
regulation.” 
Haigh6 considers that there are two broad possibilities 
(with many possible variations). The UK could follow 
Switzerland and produce a body to create a UK regis-
ter and replicate all of the European Chemical Agen-

5  Environmental Audit Committee (2017). The Future of Chemicals Regulation 
after the EU Referendum, 29 April 2017, HC 912 2016-17. 

6  Haigh, N. (2017). Brexit promises a nasty chemical reaction. See 
https://infacts.org/brexit-promises-a-nasty-chemical-reaction/.  
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cy’s decisions. Standards in the UK and the EU would 
not diverge, but the UK would effectively be subject 
to changes in EU law. The second possibility would 
be to create a completely new UK Chemicals Agency 
with a sufficient number of qualified staff to evaluate 
chemicals registered in the UK in the same way as the 
European Chemicals Agency (ECHA). This would 
require those exporting from the UK to the EU or the 
EU to the UK to go through two registration processes 
– adding costs for businesses and major administration 
costs for the UK. 
Overall, the consequences of Brexit for chemicals 
policy is a major problem for the UK (and of concern 
for much of the chemicals sector across Europe). The 
UK is a major chemical producer and has been an 
important voice in the development of EU chemicals 
policy. Brexit would be likely to result in that voice 
being lost (unless some agreement on continued inte-
gration in REACH were reached and some UK say in 
it retained, the latter of which seems unlikely). UK 
views on chemicals policy have been shared by some 
Member States and diverged with others. Therefore, 
while this area of EU environmental policy is likely to 
have quite some focus in the Brexit process, the impli-
cations for future EU chemicals policy and law are not 
likely to be great.   

7 Climate policy 
A key policy area that might be affected by Brexit is 
EU climate policy. The UK has a positive history of 
supporting ambition on overall greenhouse gas reduc-
tion. However, the UK has been sceptical of the value 
of some types of instruments to support mitigation 
goals, and the policy area is further complicated by the 
critical international dimension of climate policy. 
Gaventa7 sets out a series of different types of threats 
of Brexit to EU climate policy. These are: 
- Distraction: political distraction from progressing 

climate policy in the EU because of Brexit, which 
results both in less engagement in international 
negotiations and in EU policy development. As a 
result policy development slows.  

- Deregulation: this threat could arise either from a 
possible lowering of environmental standards be-
cause of Brexit, or less directly if it creates the 
conditions for a stronger voice for those Member 
States, such as Poland, which are more resistant 
to EU climate policy development. 

- Policy risk: Brexit poses direct challenges to other 
Member States’ implementation of climate poli-
cy. Also, UK withdrawal from the EU-ETS Di-
rective will create ‘hot air’ in the system from 

                                                           
7  Gaventa, J. (2017). Brexit and the EU Energy Union Keeping Europe’s 

Energy and Climate Transition on Track. Working Paper April 2017. E3G. 
See 
https://www.e3g.org/docs/E3G_Brexit_and_the_EU_Energy_Union_030417.
pdf. 

legacy UK emissions allowances, unless correct-
ed.  

- Policy opportunity: in contrast, Brexit would 
allow for development of EU policies in areas 
where the UK has previously been reluctant or 
opposed, such as on renewable energy or taxation. 

- Investment risk: Brexit will mean that there is a 
16% loss of capital for the European Investment 
Bank (EIB), so reducing its potential for climate 
lending. Similarly, the net reduction in the EU 
budget may result in less funding for climate pro-
jects via all relevant EU funds (depending on fu-
ture budgetary priorities). These impacts may in 
turn be dwarfed by the impact of economic dis-
ruption following the UK’s departure on investor 
certainty and the availability of private lending. 

- Market risk: Brexit may cause specific market 
disruption affecting supply chains for low carbon 
goods and services, for example as a result of the 
introduction of tariffs on components. 

These are, as stated, threats rather than predictions of 
future outcomes of Brexit. Much will depend on any 
future settlement of the relationship with the UK. For 
example, there may be an agreement for the UK to 
remain part of the EIB. Further, some threats seem 
less likely as time progresses. For example, ‘distrac-
tion’ seems currently to be managed adequately by the 
EU institutions, which are compartmentalising Brexit 
negotiations while normal policy processes continue. 
Overall, however, based on recent history, Brexit is 
not good news for future EU climate policy. The UK 
has consistently pushed for the development of EU 
climate policies and contributed to promoting those at 
the international level. Of course a future UK gov-
ernment could take a different attitude, but the proba-
bility is that Brexit will have a net negative impact on 
the EU’s ambition in this policy area. The Council 
guidelines for Brexit negotiations state that the Coun-
cil “expects the United Kingdom to honour its share of 
all international commitments contracted in the con-
text of its EU membership. In such instances, a con-
structive dialogue with the United Kingdom on a pos-
sible common approach towards third country part-
ners, international organisations and conventions 
concerned should be engaged”. In the area of climate 
change, the UK is likely to remain a positive voice at 
international level and so, in this instance, should meet 
the Council’s expectations. However, it will be isolat-
ed from the EU collective voice, so whether this will 
affect international policy development remains to be 
seen. 

8 Agriculture 
EU agricultural law and policy is not environmental 
law, but the impact of agriculture on Europe’s envi-
ronment is significant. Further, the outcomes of the 
implementation of instruments under the Common 
Agricultural Policy (CAP) on farms can have signifi-
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cant impacts on the environment, and some explicit 
legal links exist with individual environmental laws. 
For decades there have been efforts to reform the 
CAP, seeking to reduce its negative impacts on the 
environment and to use its provisions to deliver envi-
ronmental improvements in rural areas. Historically 
the UK has strongly pushed for this reform on most 
occasions. It has argued for major change, but due 
mainly to pressure from other Member States, such 
reforms have not been sufficient to address the pres-
sures from agriculture on the environment (let alone 
other issues for the sector).  
Brexit will remove a major player in CAP reform. The 
next CAP should begin in 2020 and already considera-
tion is being given to what it should contain. There-
fore, it will not be long before we will see if and how 
the nature of the debate will change between the 
Member States. In particular, the predictable pattern 
of previous MFF negotiations – with the UK calling 
for radical CAP reform, and then reducing its ambi-
tion in return for agreement on the continuation of the 
UK rebate – will not be repeated. 
The UK government has committed to continue to 
provide current levels of support to UK farmers after 
Brexit, up to 2020. There is obvious politics as well as 
economic concerns underlying this. Many decisions 
will be made by the devolved administrations, rather 
than centrally. However, of interest to future EU legal 
development is whether the UK will, having been 
released from the strictures of the CAP, develop a 
different type of agricultural policy and whether it will 
put in place the types of approaches it has argued for 
at EU level, including lower levels of expenditure. 
Current signs are that there will be greater focus on 
the delivery of environmental and other public goods, 
and significantly less emphasis on income support, 
particularly for larger farms. If the UK moves in this 
direction, it would provide interesting evidence (posi-
tive or negative) for the potential future evolution of 
the CAP. 

9 UK membership of other bodies 
and use of its expertise 

Brexit does not necessarily mean UK withdrawal from 
all EU institutions or all bodies that focus on the EU. 
An important example is the European Environment 
Agency. Its membership in Europe is much broader 
than the EU and there would seem to be little benefit 
for the UK to withdraw its membership. Similarly, 
networks such as IMPEL8 have a broader member-
ship, and the UK has strongly supported exchange of 
experience on practical implementation problems. 
Again, it would seem unlikely for it to leave this net-
work (or similar networks in other areas). 
The importance of such bodies and networks is the 
exchange of information and experience. The UK is 

8  The EU network for the implementation of environmental law. 

an important source of both. Its loss in direct EU poli-
cy development would be important. For example, the 
UK has by far the best record of detailed assessment 
of the economic consequences of EU environmental 
policies, and information on such assessments is regu-
larly drawn upon in EU policy development and eval-
uation. Of course, such knowledge need not be lost 
(and indeed studies often seek experience from other 
regions of the world). However, adopting informal 
collaborative approaches and ensuring that dialogue 
with specialists remains open will help to keep such 
exchange of experience and information open (to the 
benefit of both sides). 

10 Ensuring implementation in the UK 
The issue of ensuring implementation of environmen-
tal law was addressed by the House of Lords Europe-
an Union Committee9 in a recent report. It noted the 
importance of the European Commission and the 
Court of Justice of the European Union in monitoring 
compliance and ensuring implementation and that 
“[b]oth institutions have played a key role in driving 
improvements to the UK’s environment over the 
course of the UK’s membership of the EU”. The 
Committee concluded that “[g]overnmental self-
regulation will not be an adequate substitute post-
Brexit. An equally effective domestic enforcement 
mechanism, able to sanction non-compliance, will be 
necessary to ensure that the objectives of environment 
legislation continue to be met in practice”. While UK 
implementation is not directly relevant to the devel-
opment of EU environmental policy post-Brexit, it 
could nevertheless have an impact. Weak enforcement 
in the UK could lead to perceived unfairness, with 
reluctant EU 27 Member States using it as an argu-
ment for weakening enforcement approaches within 
the EU. By the same token, a strong and independent 
UK monitoring and enforcement mechanism could 
provide EU 27 countries with precisely the sort of 
reassurance against environmental dumping that they 
seek in the negotiating guidelines. 

11 Future UK interpretation of 
EU environmental law? 

If Brexit were to result in a complete divorce of the 
UK from EU environmental law, then its influence 
over the future of that law would end. However, if a 
Brexit deal were to require the UK to implement some 
EU environmental law (e.g. to allow for some access 
to the single market), then this could potentially have 
consequences for the future of that law (or future law), 
particularly if compliance with specific EU laws is 
stressed rather than the need for a UK ‘equivalent’. 
First, let’s consider existing legislation. Take direc-
tives such as those concerning end of life vehicles, 

9  House of Lords. European Union Committee (2017). Brexit: environment 
and climate change, 14 February 2017, HL 109 2016-1. 
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waste electrical and electronic equipment, restrictions 
on hazardous substances and similarly on producer 
responsibility and product quality. An EU\UK deal 
allowing some access to the single market might re-
quire such directives to continue to be implemented in 
the UK. This in itself would not have implications for 
EU environmental law. A UK statutory instrument 
(secondary legislation) currently transposing a di-
rective could remain in force. However, this would not 
be sufficient. 
The provisions of many directives require interpreta-
tion as they are implemented. The Commission, work-
ing groups, etc., produce vast quantities of guidance to 
support this. At times, the interpretations placed on 
provisions in a directive are interpreted through 
judgements of the Court of Justice. However, the UK 
may interpret a directive it has inherited in a way that 
the Commission, for example, may object to. If this 
were to be significant enough to raise concerns, then 
this interpretation would presumably need to be set-
tled through a future dispute mechanism to be estab-
lished so as to arbitrate between the two parties. The 
question would be – would this arbitration system 
clarify the interpretation of the directive for both par-
ties? If so, this would potentially be a separate system 
for interpreting EU law from the Court of Justice10. 
The EU is unlikely to agree to such a situation, but a 
dispute mechanism arbitrating on how the UK inter-
prets EU law may raise such complications. 
Similarly, there are a number of areas of legislation 
where Member States may seek additional time for 
implementation, or apply for issue-specific deroga-
tions, with the Commission taking on the role of ap-
proving such requests, or of assessing their conformity 
with the legislation. Does continued UK implementa-
tion of the legislation allow it to determine for itself 
the conformity of any requests for derogations? 
Of course, these issues only arise if the Brexit deal 
requires the UK to continue to implement EU law 
(this is what would make it different to any other rela-
tionships the EU has with third parties). 

12 Conclusions 
Much of this paper is hypothesis, albeit drawn from 
the history of the positions of the EU and UK and 
from parallel processes. While the EU has set out a 
stepwise negotiating plan, environment is not sched-
uled to be discussed first. Further, even if the UK 
accepts this plan, it has said that nothing is agreed 
until all is agreed, so certainty on any issue is unlikely 
to emerge in the near future. 
The impact of Brexit on future environmental policy 
will vary in the different policy areas. For some it will 
be marginal, but might be more important in others. In 

10  This assumes, following international practice, that in an agreement be-
tween two parties, one party (the UK) would not agree to the judicial system 
of the other party (the EU) arbitrating on disputes between the two parties. 

any case it is probable that there will be impacts that 
cannot be predicted at this stage. The Brexit negotia-
tions may be a bumpy process; and at this stage it 
seems unlikely that environmental considerations will 
drive the outcomes. For stakeholders with an interest 
in environmental issues, however, it will be important 
to keep a close focus on potential models for the fu-
ture UK/EU relationship, and identify the implications 
for environmental policymaking. 

Environmental Law and 
Governance  
for the Anthropocene 
Edited by Louis J Kotzé 

The era of eco-crises 
signified by the 
Anthropocene trope is 
marked by rapidly 
intensifying levels of 
complexity and unevenness, 
which collectively present 
unique regulatory 
challenges to environmental 
law and governance. This 

volume sets out to address the currently under-theorised 
legal and consequent governance challenges presented by 
the emergence of the Anthropocene as a possible new 
geological epoch. While the epoch has yet to be formally 
confirmed, the trope and discourse of the Anthropocene 
undoubtedly already confront law and governance 
scholars with a unique challenge concerning the need to 
question, and ultimately re-imagine, environmental law 
and governance interventions in the light of a new socio-
ecological situation, the signs of which are increasingly 
apparent and urgent. This volume does not aspire to offer 
a univocal response to Anthropocene exigencies and 
phenomena. Any such attempt is, in any case, unlikely to 
do justice to the multiple implications and characteristics 
of Anthropocene forebodings. What it does is to invite an 
unrivalled group of leading law and governance scholars 
to reflect upon the Anthropocene and the implications of 
its discursive formation in an attempt to trace some initial, 
often radical, future-facing and imaginative implications 
for environmental law and governance. 

Louis J Kotzé is Research Professor of Law at the Faculty 
of Law of the North-West University, South Africa. 

June 2017   |    9781509906567   |   408pp  |   Hardback  |   
RSP: £75    
Discount Price: £60 
Visit www.hartpublishing.co.uk  to order online – use 
code CV7 at the checkout to get 20% off! 

http://www.bloomsburyprofessional.com/


Environmental Law Network International 1/17 

The EU as guarantor of environmental protection in Germany 

Thomas Ormond 

1 Introduction
In recent years it has become fashionable again 
among politicians and publicists across Europe to 
practice ‘Brussels bashing’ and make the EU re-
sponsible for many ills of globalisation and modern 
society.* In Germany, the well-known ex-leftist 
writer Hans Magnus Enzensberger, in a book of 
2011, coined the term “Brussels, the soft monster” 
and complained about the “incapacitation of Eu-
rope”.1 His criticisms of the “dictatorship” of 
Commission bureaucrats who lacked democratic 
legitimacy and ignored the cultural diversities of the 
Continent set the tone for various political attacks 
and proposals to divest the Union again, under the 
catchword “subsidiarity principle”, of some of its 
acquired powers. This applies in particular to the 
field of environmental law. Horst Seehofer, for 
instance, the conservative head of government of 
the German state of Bavaria, took the English Brex-
it vote as an opportunity to criticize the EU for not 
focusing on the “big” issues and problems and bus-
ying itself “for example with fertilizer ordinances” 
instead of international crime, youth unemployment 
or the crisis of agriculture.2 It might be tempting to 
discuss in more detail the German Fertilizer Ordi-
nance, which permitted (and even after its recent 
revision will continue to permit) the massive over-
fertilization of agricultural land and thus also the 
nitrate pollution of groundwater in Germany; it 
would shed an embarrassing light on the dominance 
of the farming lobby in that country, which can 
only be limited by vigorous EU intervention.3 
However, in this context it will suffice to note that 
the politician’s choice of international crime pre-
vention as primary field of action for the EU shows 

* The German original of this article appeared under the title 'Die EU als
Garantin des Umweltschutzes in Deutschland” in issues no. 198 (Sept./Oct.
2016) and 199 (Nov./Dec. 2016) of the periodical “Recht der Natur –
Schnellbrief”, at pp. 50-54, 62-66. The article was translated by the author
and its text slightly modified and updated. 

1  H.M. Enzensberger, Sanftes Monster Brüssel oder Die Entmündigung 
Europas (Berlin: Edition Suhrkamp, 2011). 

2  Quoted from the online edition of the CSU party organ “Bayernkurier” of 
27.6.2016, https://www.bayernkurier.de/inland/14854-fuer-europa-aber-fuer-
ein-besseres-europa 

3  The EU Commission started infringement proceedings against Germany in 
April 2016 for failing to implement the Nitrates Directive, see 
http://europa.eu/rapid/press-release_IP-16-1453_en.htm. The final draft of 
the new German Fertilizer Ordinance (Düngeverordnung) has not been pub-
lished yet but according to available reports the requirements of water sup-
pliers and environmental authorities were not met; cf. e.g. press statement 
of the Environment Minister of the state Baden-Württemberg of 16.3.2017, 
http://um.baden-
wuerttemberg.de/de/service/presse/pressemitteilung/pid/duengeverordnung-
im-bundesrat-entschliessungsantrag-aus-baden-wuerttemberg-
verabschiedet/. 

the lack of knowledge about the distribution of 
powers in Europe that can sometimes even be found 
in top political positions: In the field of internal 
security and crime control the competences for 
legislation and implementation lie almost exclusive-
ly with the Member States – and are stubbornly 
defended by them. 

2 The legal framework of environmental 
protection in Europe 

The European Union has been active in the field of 
environmental protection since the 1970s, i.e. since 
a time when there was no Union yet but a European 
Economic Community (EEC), a European Coal and 
Steel Community and a European Atomic Energy 
Community (Euratom). The EEC Treaty of 1957 
did not know the term ‘environmental protection’ 
and for the next decades did not contain any explicit 
legislative competence for this subject matter. But 
because already at this time the effects of economic 
development and the movement of goods on the 
environment were evident, like vice versa the eco-
nomic relevance of environmental regulations, the 
EEC grew to claim a competence for such legisla-
tion on the basis of general clauses on legal harmo-
nisation and the implementation of the Common 
Market. Only with the Single European Act of 1986 
were the Community’s responsibilities extended to 
include environmental policy. Since the Lisbon 
Treaty of 2007 one can find numerous environmen-
tal objectives, principles and competence rules in 
the fundamental norms of the EU. Notably, the 
sustainable development of Europe, based on a high 
level of protection and improvement of the quality 
of the environment, is enshrined as one of the prin-
cipal tasks of the EU in Article 3(3) of the Treaty 
on European Union (TEU), and Article 4(2)(e) of 
the Treaty on the Functioning of the European Un-
ion (TFEU) provides for ‘environment’ to be one of 
the shared competence areas of Union and Member 
States. Art. 11 TFEU, as a horizontal clause, lays 
down that environmental protection requirements 
must be integrated into the definition and imple-
mentation of the Union's policies and activities, in 
particular with a view of promoting sustainable 
development. Articles 191 and 192 TFEU specify 
in detail the environmental objectives and instru-
ments of the Union and the applicable legislative 
procedure. Art. 191(2) TFEU also spells out the 
guiding principles of EU environmental policy and 
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law: the aim of a high level of protection (taking 
into account the diversity of situations in the vari-
ous regions of the Union), the precautionary princi-
ple and the principles that preventive action should 
be taken, that environmental damage should as a 
priority be rectified at source and that the polluter 
should pay. 
The main instrument of EU environmental policy is 
the directive. In the European context it means a 
framework law, as proposed by the EU Commis-
sion and adopted by the Council and the European 
Parliament, which the Member States have to trans-
pose within certain deadlines into their national 
law, and specify and implement by their authorities 
into practice. The directive is binding as regards the 
objective (the result to be achieved) but leaves the 
choice of form and methods to the national authori-
ties. Besides, there are also EU regulations which 
have a direct effect on the whole Union from their 
entry into force. Some of these regulations are ‘del-
egated acts’ adopted by the Commission, on the 
basis of powers delegated to it by the Council and 
Parliament, which concern mostly technical details. 

3 Innovation from Brussels: EIA, access to 
environmental information, climate protec-
tion 

Like in Germany and many other countries, the first 
pieces of environmental legislation at European 
level were fragmentary and limited to particularly 
problematic issues.4 Early beginnings can be found 
already in the 1960s, for instance the Dangerous 
Substances Directive (67/548/EEC) of 1967. A first 
wave of environmental regulations was then adopt-
ed in the mid-1970s, such as the directives on waste 
oil and waste disposal, on bathing waters and on the 
quality of drinking water derived from lakes and 
rivers. These rules often came later than the respec-
tive German laws and were sometimes copied from 
them. In the 1980s, however, the relationship began 
to turn around. Whereas in Germany all attempts 
failed to create a uniform Environmental Code 
(Umweltgesetzbuch) instead of the highly sectoral 
national legislation, the EEC (later European Com-
munity - EC) increasingly produced horizontal and 
cross-media regulations. These included in particu-
lar Directive 85/337/EEC on the assessment of the 
effects of certain public and private projects on the 
environment (‘EIA Directive’) of 1985, Council 
Directive 90/313/EEC of 7 June 1990 on the free-
dom of access to information on the environment, 

4  For an account of EU environmental legal history see e.g. L. Krämer, ‘Thirty 
Years of Environmental Governance in the European Union’, in: R. Macrory 
(ed.), Reflections on 30 Years of EU Environmental Law, (2006) Groningen: 
Europa Law Publishing. 

the so-called EMAS Regulation on a European eco-
management and audit scheme of 1993, and the 
Environmental Liability Directive of 2004. These 
EU provisions were all implemented eventually into 
German law, but mostly with a delay of several 
years and some of them insufficiently, so that the 
European Court of Justice condemned Germany 
repeatedly for infringement of the Treaty. 
Since the 1980s the EU has also participated in-
creasingly in multilateral environmental agree-
ments.5 In concluding these treaties under interna-
tional law – which are usually as ‘mixed agree-
ments’ signed by the Union and its Member States 
together – the EU Commission has occasionally 
played a key role. Notably the success of the Mon-
treal Protocol of 1987, which for the first time pro-
hibited climate-damaging emissions of CFCs into 
the atmosphere, is not least due to the determination 
and skilful negotiation of the Commission’s envi-
ronmental lawyers. The Montreal Protocol is still 
today acclaimed as the model of an effective envi-
ronmental agreement, also because it was the first 
to implement the precautionary principle and the 
principle of common but differentiated responsibili-
ties (of industrial and developing countries), to 
determine a time schedule for the phasing-out of 
dangerous substances and to make financial ar-
rangements for it.  

4 Systematic and risk-based approach as hall-
mark of EU legislation 

Already in the early stages of European environ-
mental policy an effort was made to tackle prob-
lems in a systematic way. The first ‘Environmental 
Action Programme’ of the EEC, which the Council 
of the European Communities adopted in the ‘oil 
crisis’ autumn of 1973, was already based on the 
precautionary principle and aimed at improving the 
quality of life by, among other things, the preven-
tion of pollution and by respecting ecological bal-
ances. A special emphasis was put on the need to 
explore the environmental and health hazards 
caused by pollution, to integrate environmental 
aspects into other Community policies, and to steer 
development by environmental quality objectives.6 
After this, several consecutive action programmes 
were adopted for a period of four to seven years, 
which nowadays also have to undergo the ordinary 
legislative procedure and are binding for the EU 
Commission. Since early 2014 the Seventh Envi-
ronmental Action Programme has been in force 

5  See the list at http://ec.europa.eu/environment/international_issues/pdf/ 
agreements_en.pdf. 

6  See summary of the first EAP at 
http://cordis.europa.eu/programme/rcn/239_en.html.   

http://ec.europa.eu/environment/international_issues/pdf/%0bagreements_en.pdf
http://ec.europa.eu/environment/international_issues/pdf/%0bagreements_en.pdf
http://cordis.europa.eu/programme/rcn/239_en.html
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under the title ‘Living well, within the limits of our 
planet’.7 The Programme contains nine priority 
objectives for the period until 2020, from protection 
and enhancement of the Union’s ‘nature capital’ via 
different thematic focuses (e.g. turning the Union 
into a resource-efficient, green and competitive 
low-carbon economy) and framework conditions 
(e.g. better implementation of environmental law) 
to enhancing the sustainability of the Union’s cities 
and increasing the Union’s effectiveness in address-
ing international environmental and climate-related 
challenges. 
To specify the Sixth Environmental Action Pro-
gramme, the Commission worked out six ‘Thematic 
Strategies’ in the fields of clean air, marine envi-
ronment, waste prevention and recycling, sustaina-
ble use of natural resources, urban environment and 
soil protection. These were in turn the basis for 
specific proposals for measures and draft legisla-
tion. In this, a typical sequence of steps can be ob-
served: At the beginning, a rough framework for an 
initiative is defined under the keyword ‘roadmap’. 
Frequently, the Commission also launches a study 
to research and analyse the problem. The results of 
this analysis, together with options for a solution 
are then put together in a ‘Green Paper’ and pub-
lished for discussion in hearings and on the internet. 
On the basis of the comments and discussion re-
sults, the Commission will move on to a ‘White 
Paper’, where it presents the preferred option and 
gives reasons for it. Already at this stage, the ex-
perts of the Commission’s Directorate-General for 
the Environment (DG ENV) have to make a de-
tailed assessment of the ecological, economic and 
social impacts of the proposed measures and submit 
it to the ‘Impact Assessment Board’, an interde-
partmental institution associated with the co-
ordinating Secretariat-General of the Commission. 
If the proposal passes the examination it will be 
published as a White Paper or ‘Communication’ 
from the Commission, together with the Impact 
Assessment. Out of this in a next step - and possi-
bly after further studies and more specific impact 
assessments – the draft of an EU directive or regu-
lation may be developed. 
Scientific foundation and public participation are, 
as a rule, essential elements of EU environmental 
legislation. A good example for this is the Water 
Framework Directive, issued in the year 2000.8 
This fundamental norm changed German water law 

7  Full text, short explanation and fact sheet at 
http://ec.europa.eu/environment/action-programme/.  

8  Directive 2000/60/EC of the European Parliament and of the Council estab-
lishing a framework for the Community action in the field of water policy, OJ L 
327, 22.12.2000, p. 1. For the Commission’s implementation reports see 
http://ec.europa.eu/environment/water/water-framework/impl_reports.htm.  

profoundly, not only through the novel approach of 
organizing water management in river basin dis-
tricts and linking it to quality objectives and timeta-
bles, but also through the emphasis on transparency 
and involvement of the public in management plan-
ning. These last-mentioned instruments are used 
deliberately by the EU Commission to limit the 
influence of economic stakeholders on the imple-
mentation of environmental law as far as possible. 
Moreover, the EU rarely contents itself in the long-
er term with the legislative status quo. All recent 
environmental directives and regulations contain 
obligations on the Commission to report regularly, 
to evaluate the results and to review legislation as to 
its costs and benefits. Apart from this, the general 
political pressure for ‘deregulation’ and reducing 
bureaucracy has been translated, particularly in the 
field of environmental law, into various initiatives 
to eliminate unnecessary directives and regulations, 
streamline disparate legal provisions and generally 
move on to a more targeted, “intelligent” rule-
making. The key terms for these initiatives were in 
the last years ‘Better Regulation’, ‘Smart Regula-
tion’, ‘Make It Work’, ‘Fitness Check’ and ‘RE-
FIT’.9 In fact, environmental law (unlike some 
other policy areas) has already undergone some 
simplification exercises, e.g. in the context of the 
Industrial Emissions Directive (2010/75/EU) which 
replaced the earlier IPPC Directive and specific 
directives on large combustion plants, waste incin-
eration as well as emissions and wastes from the 
titanium dioxide industry. 

5 Foot draggers and pacemakers in environ-
mental protection 

When this article spoke of ‘the EU’ on the preced-
ing pages it might easily create a simplistic image. 
Like the Union itself, with its currently 28 Member 
States and more than 500 million inhabitants, the 
EU institutions ‘Council’, ‘Commission’ and ‘Eu-
ropean Parliament’ are in reality highly complex 
bodies with wide internal variations and also ten-
sions. In the Council, which is made up of repre-
sentatives of Member State governments (from 
numerous and permanent working groups of experts 
at the bottom, up to the level of ministers who meet 
four times a year), this diversity follows inevitably 
from the institutional structure. But also the Euro-
pean Commission, with its staff of about 33,000 
permanent officials and experts seconded from the 

9  The reform initiatives started already around the year 2000. For the latest 
programme REFIT of 2015 (short for Regulatory Fitness and Performance 
programme) see the Commission website https://ec.europa.eu/info/law/law-
making-process/overview-law-making-process/evaluating-and-improving-
existing-laws/reducing-burdens-and-simplifying-law/refit-making-eu-law-
simpler-and-less-costly_en.  
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Member States, is not a homogeneous entity. The 
currently 31 Directorates-General (DGs) and 22 
service departments or executive agencies10 differ 
considerably - not unlike ministries at national level 
– in their size, influence and habitus of their staff. 
The Directorate-General Environment which is 
responsible for core areas of environmental protec-
tion (apart from it there exist DGs for, among other 
things, climate action, energy and maritime affairs) 
has a staff of less than 500 and is rated as one of the 
smaller and less prestigious departments. In shaping 
EU environmental policy and drafting the relevant 
directives and regulations, ‘DG ENV’ normally has 
the lead, but needs the agreement of other DGs 
concerned, such as Agriculture and Rural Devel-
opment (AGRI), Mobility and Transport (MOVE) 
or notably the department for ‘Internal Market, 
Industry, Entrepreneurship and SMEs’ which was 
created in 2014 as a kind of strategic powerhouse 
under the significant acronym ‘GROW’. The coor-
dination inside the Commission, before a policy or 
legislative proposal is submitted to the ‘College’ of 
the Commissioners, is a matter for the Secretariat-
General. Only after the powerful ‘Sec-Gen’ has 
given its approval does the actual legislative pro-
cess start in Council and Parliament.  
Against this background, the construction of an 
environmental directive or regulation must be seen 
as a complex interplay between numerous actors. In 
this process, various economic stakeholders make 
their appearance who may have considerable influ-
ence on some of the Commission services and the 
policies of certain Member States. On the other 
hand, non-profit NGOs and other active members 
of the public often manage to get attention, and 
relatively strict transparency rules limit the domi-
nance of economic lobbyism to a greater degree 
than often at national level. In addition, the more 
constructive and compromise-oriented spirit of 
European institutions helps to find solutions in the 
public interest. But above all, the decision-making 
of the European Parliament has proved to be more 
open, less streamlined by party discipline and thus 
often more ‘progressive’, i.e. more responsive to 
environmental, consumer and worker interests than 
the German parliamentarism of the last decades. 
The functioning of this system in practice may be 
illustrated by an example from the author’s own 
experience. As a seconded expert in DG ENV, I 
was for some years responsible for the issue of 
environmentally-sound ship recycling. This issue 
arose in the 1990s when the dangerous and pollut-

                                                           
10  See https://ec.europa.eu/info/departments_en; for staff figures see 

http://ec.europa.eu/civil_service/docs/hr_key_figures_en.pdf; last download-
ed on 26.5.2017.  

ing practices of shipbreaking on beaches in India 
and Bangladesh became known to a wider interna-
tional public. Criticism from environmental NGOs 
and some EC Member States (Denmark and the 
Netherlands) led to first studies launched by the 
Commission, and to internal policy papers. Still, no 
further steps were taken at Community level, also 
because the responsible Head of Unit in DG ENV, a 
neo-liberal, did not see a need for legislative action. 
Only in 2006, when the envisaged scrapping of the 
asbestos-ridden French aircraft carrier ‘Clemen-
ceau’ in India caused a public outcry, did then En-
vironment Commissioner Dimas order the drafting 
of a Green Paper on better ship dismantling. In 
parallel to an initiative in the International Maritime 
Organization which was mainly driven by Norway 
and led to the conclusion of the ‘Hong Kong Con-
vention’ in 2009, the EU Commission adopted a 
Communication regarding a strategy for better ship 
dismantling and submitted some years later a legis-
lative proposal which was then enacted as Regula-
tion (EU) No. 1257/2013 on the recycling of 
ships.11 Although the shipping lobby and its sup-
porters in the departments for transport and industry 
and in the Council tried to prevent ‘unilateral 
measures’, this regulation laid down more stringent 
rules in some respects than the Hong Kong Conven-
tion, particularly because the advocates of more 
effective environmental and health protection man-
aged to win a majority in the European Parliament. 
Like the lobby organizations in Brussels, where 
public interest groups have far fewer personal and 
financial resources than major industry associations 
but can compensate this handicap partly through 
their idealism and ingenuity, the ‘environmental-
ists’ within the EU institutions are not necessarily 
weaker than their counterparts who focus on indus-
try interests and economic growth. Due to the 
above-average commitment of its staff, DG Envi-
ronment enjoys for instance the reputation of deliv-
ering the best impact assessments for envisaged 
measures and thus also particularly well-prepared 
legislative proposals. 
In contrast to the Commission and the European 
Parliament, the Council, with its Member State 
representatives, typically acts as a brake on envi-
ronmental policy initiatives. Here, the position of 
the Council is frequently shaped by Germany. 
While on the international scene Germany still has 
an image as a leader in environmental protection – 
which was justified to some extent by technical 
innovations and policies in the field of sustainable 
energies and waste management – its real role since 
the 1990s has been very different on many key 
                                                           
11  Cf. http://ec.europa.eu/environment/waste/ships/eu_policy.htm.  
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issues of European environmental policy: Whether 
it is climate protection or the reduction of harmful 
car emissions or the ecological transformation of 
agriculture, the German Federal government and its 
Länder (states) have acted as foot-draggers rather 
than pacemakers in EU legislation.12 Notably on 
procedural and horizontal issues of environmental 
law like public participation, free access to infor-
mation and legal protection against pollution and 
environmental degradation, Germany frequently 
belongs to the rear-guard of most conservative EU 
countries. Not surprisingly, it was the German gov-
ernment which twice – in the mid-1990s and about 
15 years later – blocked the Commission’s draft 
proposals for a directive on ‘Access to justice’ for 
environmental NGOs and thereby tried to protect 
potentially illegal projects from judicial review.13 

6 The role of the ECJ in the enforcement of 
environmental law 

If EU environmental law has nevertheless made 
substantial progress over the last decades, it is 
largely due to one decisive factor: the European 
Court of Justice (ECJ) or, as it is now formally 
called, Court of Justice of the European Union 
(CJEU). The supreme court of the EU in Luxem-
bourg has from the outset taken very seriously its 
function to give binding judgments on the interpre-
tation and validity of Community or Union law, 
respectively, and thereby ensure compliance with 
European treaties. Legal cases reach the Court pri-
marily in two ways: by reference from a national 
court for a preliminary ruling under Art. 267 TFEU 
or in infringement proceedings launched by the EU 
Commission against a Member State under 
Art. 258 TFEU. Environmental cases have by now 
become one of the main areas of the Court’s juris-
prudence. Already in 2006 the total number of 
judgments with an environmental focus was esti-
mated at more than 700, to which about 50 new 
cases should be added every year.14 Apart from 
clarifying competences and defining the scope of 
national legislation, the case-law of the ECJ has 
acquired major importance, especially as concerns 

12  For a recent example see “Handelsblatt Global” of 9.5.2017, 
https://global.handelsblatt.com/politics/germany-hits-the-brakes-on-eu-
emissions-law-762984, and for German policy at UN level cf. S. Stübig, Kein 
Anlass zum Schulterklopfen – Eine Bestandsaufnahme zur deutschen UN-
Politik im Bereich Umwelt, Entwicklung und Nachhaltigkeit, 24.9.2013, 
https://jungeunforschung.wordpress.com/tag/umweltpolitik/ (downloaded 
26.5.2017).  

13  The Commission’s “Access to justice“ proposal of 2003 – COM(2003)624 - 
was finally withdrawn in May 2014 as “obsolete“; cf. OJ C 153, 21.05.2014, 
p. 3. 

14  F. Jacobs, The Role of the European Court of Justice in the Protection of the 
Environment, in: (2006) Journal of Environmental Law, at p. 185; cf. 
Meßerschmidt, Europäisches Umweltrecht, (2011), Munich: C.H. Beck, at 
p. 485. 

the implementation of environmental directives by 
the Member States. In many infringement proceed-
ings the Court specified the relevant requirements 
of Union law and condemned Member States to 
modify their implementing rules or administrative 
practices. Not infrequently, these judgments were 
issued against Germany for failure to comply with 
EU directives. Examples from the last five years are 
the decisions on the ‘Trianel’ power station in Lü-
nen15, the building plans for development within an 
urban area16, access to government correspondence 
with the automotive industry17, the environmental 
impact assessment for the ‘Altrip’ polder18, the 
deepening of the river Weser19, the ‘Waldschlöss-
chen’ bridge in Dresden20 and the preclusion rules 
for environmental lawsuits in general.21 
An adverse judgment from the Court of Justice 
forces Member States to act, in view of the penalty 
payments that may be imposed in the next stage of 
the proceedings and which, as a lump sum or pay-
ment per day of infringement, can reach significant 
levels. To make sanctions more effective, the Trea-
ty of Lisbon has introduced a new system under 
which the Commission may ask the Court of Justice 
to impose a penalty already during the main in-
fringement proceedings (Art. 260.3 TFEU). 
However, most important for the effective function-
ing of EU environmental law has been the Court’s 
jurisprudence on the direct effect of directives. The 
rule that a Member State’s failure to implement a 
directive in time may result in this directive becom-
ing directly applicable was developed by the ECJ 
already in the 1970s. Its objective was to curb the 
tendency of some Member States to delay and cir-
cumvent their obligations under EU law. The Court 
confirmed this legal principle also in the field of 
environmental law, with a decision of 1995 con-
cerning the EIA Directive in an infringement case 
against Germany.22 These and other decisions 
earned the ECJ – quite rightly – the reputation as a 
‘motor of European integration’. The implementa-
tion of environmental law has profited immensely 
from this active and purpose-oriented role of the 
judges in Luxembourg. 

15  CJEU, Case C-115/09, BUND NRW v. Bezirksregierung Arnsberg, E-
CLI:EU:C:2011:289. 

16  CJEU, Case C-463/11, L. v. M., ECLI:EU:C:2013:247. 
17  CJEU, Case C-515/11, Deutsche Umwelthilfe v. Germany, E-

CLI:EU:C:2013:523. 
18  CJEU, Case C-72/12, Altrip et al. v. Rheinland-Pfalz, ECLI:EU:C:2013:712. 
19  CJEU, Case C-461/13, BUND v. Germany, ECLI:EU:C:2015:433. 
20  CJEU, Case C-399/14, Grüne Liga Sachsen v. Freistaat Sachsen, E-

CLI:EU:C:2016:10. 
21  CJEU, Case C-137/14, Commission v. Germany, ECLI:EU:C:2015:683. 
22  CJEU, Case C-431/92, Commission v. Germany („Grosskrotzenburg“), 

ECLI:EU:C:1995:260. 

21

https://global.handelsblatt.com/politics/germany-hits-the-brakes-on-eu-emissions-law-762984
https://global.handelsblatt.com/politics/germany-hits-the-brakes-on-eu-emissions-law-762984
https://jungeunforschung.wordpress.com/tag/umweltpolitik/
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7 Aarhus, the EU and the environmental NGOs 
The name of the Danish city of Aarhus has become 
in the last two decades a keyword for the enforce-
ment of environmental information, participation 
and litigation rights. The Convention which was 
signed in this city in 1998 by member countries of 
the UN Economic Commission for Europe 
(UNECE) concerns the ‘Access to Information, 
Public Participation in Decision-Making and Ac-
cess to Justice in Environmental Matters’. It obliges 
the Parties to grant free access to environmental 
information for everybody, to allow the public and 
environmental NGOs to participate in licensing and 
planning procedures and in the preparation of exec-
utive regulations that may have significant effects 
on the environment, and to give members of the 
public with impaired rights or sufficient interests 
the right to challenge relevant decisions, acts or 
omissions in the courts. Articles 2(5) and 9(2) of 
the Convention provide explicitly that ‘the public 
concerned’ means also “non-governmental organi-
zations promoting environmental protection and 
meeting any requirements under national law”. 
Today’s 47 Parties to the Convention include all 
EU Member States and also the European Union 
itself. The treaty was transposed into the law of the 
then European Community by Directives 
2001/42/EC (on the assessment of the effects of 
certain plans and programmes on the environment – 
‘SEA Directive’), 2003/4/EC (on public access to 
environmental information) and 2003/35/EC 
(known as the Public Participation Directive) as 
well as by Regulation (EC) No. 1367/2006 (on the 
application of the Aarhus Convention to Communi-
ty institutions and bodies). The Public Participation 
Directive in turn modified the Environmental Im-
pact Assessment (EIA) Directive and the Directive 
concerning integrated pollution prevention and 
control (so-called ‘IPPC Directive’), and supple-
mented them with provisions on access to the courts 
within their field of application, i.e. in particular 
concerning industrial installations and projects 
requiring an EIA.23 
The EU Commission had aimed at the full imple-
mentation of the Aarhus Convention’s ‘third pillar’ 
by a directive on the access to justice in environ-
mental matters but, as mentioned above, could not 
overcome the resistance of Germany and some 
other Member States who regarded this as an en-
croachment on their competences for national court 
procedures. Still, the provisions of the Convention 

                                                           
23  The EIA Directive was originally enacted in 1985 as Council Directive 

85/337/EEC, the IPPC Directive in 1996 as Council Directive 96/61/EC; the 
latter was replaced in 2010 by the Industrial Emissions Directive 
2010/75/EU. 

on access to the courts and their partial transposi-
tion into EU law made it necessary for the German 
legislature – apart from modifying the Environmen-
tal Information Act and the rules on public partici-
pation - to pass an Environmental Appeals Act 
(Umwelt-Rechtsbehelfsgesetz) in 2006 which ex-
tended the rights of legal action for environmental 
associations. However, to appease right-wing and 
business concerns the German government opted 
for minimum solutions and questionable re-
strictions, so that the CJEU in three decisions of 
2011, 2013 and 2015 held the German legislation to 
be in breach of EU law and required multiple 
changes to it.24 The EU directives for the imple-
mentation of the Aarhus Convention have thus 
played a critical role in ensuring that German 
NGOs acquire the wider litigation rights that their 
counterparts in many other European countries had 
enjoyed already for a long time.25 

8 Trade agreements and other international 
treaties 

The merits of the EU in environmental protection 
are dwindling for many people in view of the 
Commission’s fervent promotion of the trade and 
investment protection agreements TTIP, CETA and 
TiSA. These treaties which are meant to be con-
cluded either bilaterally between the European Un-
ion and the United States (TTIP) or Canada (CE-
TA), or multilaterally between the EU and 22 coun-
tries in America, Asia and Australia (the Trade in 
Services Agreement TiSA), were negotiated for a 
long time under extreme secrecy and go far beyond 
the traditional scope of free trade agreements, 
namely the removal or reduction of customs barri-
ers. It is with an unprecedented breadth and depth 
that CETA (by now finalized) and TTIP (still under 
discussion) will regulate a large variety of policies 
and areas of life, from the movement of goods, 
services and capital, via technical product require-
ments, professional qualifications, public procure-
ment, subsidies, investments, taxation, regulatory 
measures in general, to intellectual property and so-
called ‘cultural industries’. A critical issue is in 
particular the special right of investors to claim 
principally unlimited damages from governments in 
international arbitration courts, without the need to 
apply to national courts, if some policy measure, 

                                                           
24  For the “Trianel“ and “Altrip“ cases and the decision of 15.10.2015 in the 

infringement case brought by the Commission see supra notes 15, 18 and 
22. Other impulses for a better implementation of the Aarhus Convention 
came from the CJEU decision of 8.3.2011 – Case C-240/09 (“Slovak brown 
bear”) and the Decision V/9h of the Meeting of the Parties to the Aarhus 
Convention of 1.7.2014, following a report from the Compliance Committee 
on non-compliance by Germany.  

25  Cf. de Sadeleer/Roller/Dross, Access to Justice in Environmental Matters 
and the Role of NGOs, (2005) Groningen: Europa Law Publishing. 
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legislation or court decision prejudices ‘legitimate 
expectations’ about future profits. Even though the 
CETA agreement has been modified somewhat, 
following widespread public protests, and now 
contains a number of complicated exemptions (e.g. 
for public water supply) and provisos for the multi-
lateral environmental agreements that exist already, 
the consequences for future environmental and 
health policies are doubtful. Under CETA, TTIP 
and TiSA, the Parties are obliged to consult each 
other prior to any new legislation that may affect 
investors, and to avoid ‘unnecessary regulatory 
differences’. These limitations and the scrutiny by a 
‘regulatory cooperation’ body, together with many 
unclear and ambiguous terms in the treaties and the 
threat of high damage claims, may well deter gov-
ernments and parliaments at the EU and national 
levels from pursuing an active environmental policy 
in the future. So there continues to be sufficient 
ground for political, but also legal (and constitu-
tional) objections against the so-called free trade 
agreements.26 

9 How democratic is the EU? 
As can be seen from the quotations at the beginning 
of this article, some nationalist or populist politi-
cians and publicists try to create the impression that 
‘Brussels’, i.e. the EU institutions, have no or at 
least much less democratic legitimacy than the 
governments and parliaments of the Member States. 
The opponents argue here with the Commission 
President not being directly elected, with the size of 
the Commission bureaucracy or the distance of the 
‘spaceship Brussels’ from ordinary people.27 A 
typical summary comes to the conclusion: “The real 
democratic deficit of the EU is the self-centredness 
of its institutions”.28 
If one draws a comparison with the structure of 
other political entities, the distribution of powers 
between the EU Council, Parliament and Commis-
sion may seem out of the ordinary. However, the 

26  For a more detailed appraisal see e.g. D. Misonne, Exploring CETA’s 
Relation to Environmental Law, in: (2016) elni Review, pp. 46-53; Client 
Earth et al., Joint analysis of CETA’s Investment Court System (ICS), 
http://documents.clientearth.org/wp-content/uploads/library/2016-06-27-
analysis-of-ceta-investment-court-system-with-annex-coll-en.pdf. For a spe-
cific German viewpoint (arguing that TTIP violates democratic rights and ju-
dicial guarantees under the German Constitution): A. Flessner, TTIP und 
das deutsche Grundgesetz, https://www.mehr-
demo-
kratie.de/fileadmin/pdf/TTIP_und_das_deutsche_Grundgesetz__by_Axel_Fl
essner_.pdf (last downloaded 27.5.2017). 

27  The German title of “Raumschiff Brüssel“ was used already in 2003 for a 
book by A. Oldag and H.-M. Tillack, and frequently repeated in newspaper 
articles, e.g. by N. Busse, in: Frankfurter Allgemeine Zeitung of 26.11.2012, 
http://www.faz.net/aktuell/politik/europaeische-union/eu-raumschiff-bruessel-
11971802.html.  

28  Busse, ibid. The subtitle of the article continues with the sentence: “In these 
hard times the Brussels leadership in all seriousness claims a higher admin-
istrative budget for itself.”  

European Parliament is directly elected, just like the 
German Bundestag. The Council derives its demo-
cratic legitimacy from the appointment of repre-
sentatives by its democratic Member States, simi-
larly to the Bundesrat, the second chamber of the 
German Parliament which is composed of delegates 
from the 16 Länder. The European Commission 
finally, at its top level (the College of the Commis-
sioners), is not only dependent on the Member State 
governments for its nomination but also on the 
newly elected European Parliament which confirms 
the nomination and elects the President of the 
Commission. This has been enhanced by the treaty 
interpretation of the former EP President Schulz 
who, after the last election of 2014, insisted that 
Article 17(7) TEU, under which the Council should 
take into account the elections to the European 
Parliament, is to be read as an obligation to choose 
the candidate of the strongest parliamentary party. 
While this does not constitute a direct election of 
the EU ‘Head of Government’ by the citizens of the 
Union, there is no direct election of the German 
Chancellor or the heads of the Länder governments 
either. The only persons with executive competenc-
es in Germany who are elected by direct vote work 
at the local level, such as mayors and county ad-
ministrators (Landräte). Nevertheless, no German 
politician or publicist (apart from left and right-
wing extremists) would think to question the demo-
cratic legitimacy of Mrs. Merkel, her ministers, the 
Federal President, or their counterparts at state lev-
el. There is a common understanding here that indi-
rect elections and the appointment by elected repre-
sentatives are sufficient. 
As regards the real life of democracy, the ‘self-
centredness’ of political leaders is hardly a specific 
trait of the Brussels machinery. Similar observa-
tions can be made in any political or economic 
power centre, at least in larger countries and major 
companies or organizations – in particular if meas-
ured by the claim to adequate funding or by the 
willingness to renounce rights and privileges. For 
the functioning of democracy other criteria seem 
more appropriate: for example, the existence of a 
self-confident parliament which does not simply 
follow the instructions of the government or a small 
ruling circle; a consistent effort to establish trans-
parency for voters and the general public; and not 
least elements of direct democracy which give citi-
zens a frequent vote also in the decision of substan-
tive issues. If these standards are applied, the com-
parison between the EU and Germany turns out 
rather in favour of the European Union: Whereas 
the European Parliament vigorously defends its 
rights vis-à-vis the other institutions and mostly 
makes substantial amendments to the legal pro-
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posals of the Commission (often in favour of envi-
ronmental protection), the Members of the German 
Bundestag have increasingly degenerated during the 
last decades into ‘rubber stamps’ of the draft pro-
posals and decisions that are worked out by a small 
group of ministers, party leaders and business rep-
resentatives.29 Concerning transparency, the EU can 
point to an already long record of publishing com-
prehensive information on legislative procedures 
with all pertaining documents on the internet; there 
is a detailed Transparency Register for interest 
groups and consultants and a Code of Conduct 
obliging Members of the European Parliament, 
among other things, to declare all their sources of 
income including irregular remunerations beyond 
5,000 Euros per year; moreover, the public is con-
sulted via internet and in hearings on their opinion 
regarding all legislative proposals and Commission 
communications. On all of these points the Federal 
and Länder parliaments lag behind, and hearings – 
as far as they are public at all – usually take place 
only in the capital and are tailored to the interests of 
‘interested parties’, i.e. essentially the bigger lobby 
groups. There is still no direct democracy in Ger-
many at federal level, and also in most of the states 
the quorums for referenda beyond the local level 
are prohibitively high. By contrast, the European 
Citizens’ Initiative – i.e. the application of a Eu-
rope-wide referendum, as introduced by the Treaty 
of Lisbon – has reached the necessary quorum al-
ready in three cases since 2012, and several other 
initiatives are ongoing.30 The proposal 
‘Right2Water’, by which water and sanitation 
should be safeguarded as a human right and an 
essential public service for all and protected against 
privatization and internal market rules, was success-
ful also on substance in so far as the Commission 
modified various directives and explicitly exempted 
the issue of water supply from the European Ser-
vices Directive and the drafts of controversial trade 
agreements.31 

10 The future of environmental protection in 
Germany and Europe 

It is estimated that 80% of current environmental 
law in Germany (as well as probably in other Mem-
ber States) is determined by the European Union.32 

29  See the book with the revealing title “Wir Abnicker – Über Macht und 
Ohnmacht der Volksvertreter“, published in 2010 by the Social Democratic 
MP and energy expert Marco Bülow. 

30  See http://ec.europa.eu/citizens-initiative/public/initiatives/open.  
31  Cf. http://ec.europa.eu/citizens-

initiative/public/initiatives/successful/details/follow-up/2012/000003/de?lg=en 
(downloaded 27.5.2017) and above section 8. 

32  Cf. website of the German Federal government: 
https://www.bundesregierung.de/Webs/Breg/DE/Themen/Europa/EUPolitikfe
lder/umwelt/_node.html (downloaded 27.5.2017). 

Even official German government policy is based 
on the fact that many environmental challenges – 
from climate change via the cleaning-up of rivers 
and the prevention of air pollution to precautions 
against environmental disasters – cannot be dealt 
with any more at national level, since mostpollution 
does not stop at borders. As the prosperity and well-
being of Europeans depend on a healthy, rich and 
diverse environment, and it is in the general interest 
to prevent unfair competition and a ‘race to the 
bottom’ which might be caused by low environ-
mental standards in some states, the transfer of 
competences to the European Union is a logical 
conclusion.33 Environmental protection in Germany 
has in fact profited from this transfer. One might 
feel nostalgic about the loss of momentum in Ger-
man environmental policy that still existed in the 
1970s and 1980s and seems to be replaced nowa-
days by the overmodest approach to implement EU 
law ‘one-to-one’. But the initiatives from Brussels 
have ensured in the last 25 years a slow but steady 
progress, even in times when this did not seem 
politically opportune in Germany. The mechanisms 
of European law have in this way prevented the 
country from moving too much in reverse gear, out 
of supposed economic necessities, and that the 
rights of affected neighbours and environmental 
NGOs could be run over under the slogan of ‘in-
vestment facilitation’. 
This development will, in spite of calls for more 
‘subsidiarity’, hardly be stopped or reversed, at 
least as long as environmental policy is pursued 
with a minimum level of common sense. It is tragic 
that the German government currently cripples its 
own successful model on precisely a field that is not 
regulated by EU law – the promotion of renewable 
energies – but this will probably enhance even more 
the significance of EU legislation for the function-
ing of environmental protection in Germany. That 
case ultimately shows the advantages of the Euro-
pean political model, which is less susceptible to 
populist hysteria and to the influence of a few pow-
erful interest groups than German national politics. 
Anybody with an interest in environmental protec-
tion should therefore not let themselves be confused 
by scaremongering and rather continue to follow 
EU environmental policy with critical support. 

33  German Federal government, ibid. 
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Emissions into the environment and disclosure of information 
Comments on ECJ C-442/14 and C-673/13P 

Ludwig Krämer 
1 Introduction
The Court of Justice of the European Union (ECJ) issued 
two judgments which concern the diverging interests of 
disclosing environmental information on the one hand, 
and protecting confidential business information on the 
other. The two judgments are likely to have a far-
reaching influence on the disclosure of product infor-
mation1. 

2 The judgments 
2.1 Case C-442/14 
In the first case2, an environmental organisation sought 
access to documents on studies and other data which 
Bayer, a producer of pesticides, had submitted to the 
Dutch competent authorities in view of obtaining an 
authorisation to use the active substance Imidaclopid in 
pesticides, a substance which is suspected to be responsi-
ble for the death of bees. Bayer objected to the disclo-
sure, arguing that it would negatively affect its copyright, 
its right to keep commercial and industrial information 
confidential and its data protection rights. The competent 
Dutch authority disclosed parts of the documents. Both 
sides addressed a Dutch court which asked the ECJ for a 
preliminary ruling. 
The ECJ considered it irrelevant that Bayer, when apply-
ing for an authorisation of the pesticides in question, had 
not indicated that the studies and other information which 
it had submitted in support of its application, should be 
treated confidential. Such a request could, so the ECJ, 
also be made once a request for disclosure of the support-
ing documents had been introduced. 
The ECJ then examined the question of whether the NGO 
could request disclosure of the laboratory, field or trans-
location3 studies. This depended on the question of 
whether these studies contained information on “emis-
sions, discharges and other releases into the environ-
ment” and constituted thus, according to Article 2(1)(b) 
of Directive 2003/4,4 environmental information. 
The ECJ declared that the objective of Directive 2003/4 – 
which implemented the Aarhus Convention – was “to 
ensure a general principle of access to environmental 
information held by or for public authorities and […] to 
achieve the widest possible systematic availability and 
dissemination to the public of environmental infor-

1  See also: B. Wegener: Kein „Mund auf - Augen zu“ - der freie Zugang zu 
Informationenüber Emissionen in die Umwelt, Zeitschrift für Umweltrecht 
2017, p. 146. 

2  Court of Justice, case C-442/14, Bayer Crop, ECLI:EU:C:2016:890. 
3  Translocation studies are studies which analyze the migration of the product 

or substance into the plant. 
4  Directive 2003/4 on public access to environmental information, OJ 2003, L 

41 p. 26.  

mation”. Therefore, “the disclosure of information must 
be the general rule and the grounds for refusal [...] must 
be interpreted in a restrictive way”. 
Furthermore, the ECJ stated that the term ‘emissions into 
the environment’ was not limited to emissions from in-
dustrial installations, as an Interpretation Guide which 
had been published under the auspices of the Aarhus 
Convention had suggested. Indeed, the Court found that 
the terms ‘emissions’, ‘discharges’ and ‘releases’ are 
used interchangeably in EU legislation, and no provision 
in EU law pointed to such a limitation. Such a limiting, 
restrictive interpretation was also incompatible with the 
objective of Directive 2003/4.  
It cannot be said, according to the ECJ, that normally a 
product which is placed on the market, is released into 
the environment. However, it is the normal use of a prod-
uct such as a pesticide or a biocide to be released into the 
environment “by virtue of its function”. Therefore, actual 
or foreseeable emissions from such products must be 
considered as emissions into the environment. In contrast, 
“purely hypothetical” emissions do not come under the 
notion of ‘emissions into the environment’, as such emis-
sions do not affect and are not likely to affect the envi-
ronment. 
The term ‘information on emissions into the environ-
ment’ included, according to the ECJ, not only the emis-
sions as such, but also data concerning the medium to 
long-term consequences of those emissions on the envi-
ronment. This included information on residues.  
The ECJ concluded: ‘information on emissions into the 
environment’ “covers information concerning the nature, 
composition, quantity, date and place of the emission into 
the environment of plant protection products and bio-
cides and substances contained therein, and data con-
cerning the medium to long-term consequences of those 
emissions on the environment, in particular information 
relating to residues in the environment following applica-
tion of the product in question, and studies on the meas-
urement of the substance's drift during that application, 
whether those data come from studies performed entirely 
or in part in the field or from laboratory or translocation 
studies”.   
After having thus clarified the field of application of 
Directive 2003/4, the ECJ addressed Article 4(2) of the 
Directive5 which provided for the possibility not to dis-

5  Directive 2003/4 (supra note 4), Article 4(2): “Member States may provide for 
a request for environmental information to be refused, if disclosure of the 
information would adversely affect [...] (d) the confidentiality of commercial or 
industrial information [...]; (e) intellectual property rights [...] Member States 
may not, by virtue of paragraph 2 […] (d) […] provide for a request to be re-
fused where the request relates to information on emissions into the envi-
ronment”. 
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close information, if it affects certain business interests. 
The ECJ discussed Bayer's objections to its above-
mentioned interpretation. Bayer argued that the disclo-
sure of such information would be against its freedom to 
conduct business and its right to property, which were 
protected under Articles 16 and 17 of the EU Charter on 
Fundamental Rights.6 The Court held that the rights 
under the Convention could be limited by law7 (Article 
52 of the Charter); the EU legislator had concluded – and 
was entitled to do so – in Article 4(2) of Directive 
2003/4, that the access to information on emissions into 
the environment should prevail over the confidentiality of 
commercial or industrial information. The ECJ applied 
the same reasoning as regards Article 39(3) of the 
TRIPS-Agreement8 which also allowed limitations of the 
right to confidentiality in the general interest. 
Finally, as regards the confidentiality of information 
under Article 63 of Regulation 1107/2009, the ECJ 
pointed out that this article provided itself that it applied 
“without prejudice to Directive 2003/4”. This showed 
that in the case of conflict, the provisions of Directive 
2003/4 should prevail.  

2.2 Case C-673/13P 
In the second case,9 two NGOs had asked for access to 
documents concerning the toxicity of glyphosate, which 
various operators had submitted in order to obtain an 
authorisation for using glyphosate as a pesticide. The 
request concerned in particular a report which Germany 
had written on the application. The Commission had 
partly refused to grant access to those documents, arguing 
that the confidentiality of the information opposed disclo-
sure. However, the General Court held that those parts of 
the report had to be disclosed which contained infor-
mation on emissions into the environment, namely the 
identity and quantity of impurities present in the active 
substance for glyphosate, the data and quantities of the 
impurities in the various batches submitted by the various 
operators, as well as the composition of the pesticides 
which had been developed by the various operators con-
cerned. 

                                                           
6  Charter of Fundamental Rights of the European Union, OJ 2000, C 346 p. 1, 

Article 16: “The freedom to conduct a business in accordance with Commu-
nity law and national laws and practices is recognised”. Article 17(2): “Intel-
lectual property shall be protected”. 

7  EU Charter (supra note 6), Article 52: “Any limitation on the exercise of the 
rights and freedoms recognised by this Charter must be provided for by law 
and respect the essence of those rights and freedoms. Subject to the princi-
ple of proportionality, limitations may be made only, if they are necessary 
and genuinely meet objectives of general interest recognised by the Union or 
the need to protect the rights and freedoms of others”.  

8  Agreement on trade-related aspects of intellectual property rights of 1995, 
Article 39(3): “Members, when requiring, as a condition of approving the 
marketing of pharmaceutical or of agricultural chemical product which utilize 
new chemical entities, the submission of undisclosed tests or other data, the 
origination of which involves a considerable effort, shall protect such data 
against unfair commercial use. In addition, Members shall protect such data 
against disclosure, except where necessary to protect the public, or unless 
steps are taken to ensure that the data are protected against unfair commer-
cial use”. 

9  Court of Justice, case C-673/13P, Commission v. Greenpeace and PAN, 
ECLI:EU:C:2016:889. 

The Commission had appealed that judgment. The ECJ 
was thus called to decide whether the information men-
tioned constituted information on emissions into the 
environment. 
The ECJ refused to follow the Commission in interpret-
ing the term ‘information which relates to emissions into 
the environment’ in a restrictive way. It held that both 
Regulation 1049/200110 and 1367/200611 intended to 
give the widest possible right of access to environmental 
information. Therefore, any exception to this basic objec-
tive, but not the objective itself, had to be interpreted 
restrictively. Article 6(1) of Regulation 1367/200612 
which contains an irrebuttable presumption that infor-
mation on emissions into the environment shall prevail 
over the commercial interest of an operator, only consti-
tutes an actual implementation of the general objective of 
the two Regulations, to grant the widest possible access 
to information. 
The ECJ repeated its reasoning of case C-442/14 that 
‘emissions into the environment’ were not limited to 
emissions from industrial installations. It did not see any 
argument for such an interpretation in EU law nor in the 
Aarhus Convention and therefore did not follow the 
Aarhus Convention Implementation Guide in this regard. 
The General Court had argued that access to environmen-
tal information concerning emissions into the environ-
ment should be granted, as soon as there existed “a suffi-
ciently direct link” between the information and the emis-
sions into the environment. The ECJ found this formula 
too vague. It held that such an understanding would elim-
inate the difference between ‘information’ on the one 
hand and ‘emissions into the environment’ on the other 
hand. It therefore sent the case back to the General Court 
which should decide, whether the above-mentioned in-
formation – on impurities etc. – constituted information 
on emissions into the environment. Should the General 
Court answer this question in the negative, it would have 
to discuss the further arguments which the applicants had 
put forward in favour of a disclosure.  

3 Discussion of the two cases 
These two judgments contain quite a number of im-
portant statements which hopefully will determine future 
Court judgments. Several of the Court's findings were 
different from what the European Commission had de-
fended or presented in Court, so that it might be expected 
that the Commission will, in the future, change its restric-
tive interpretation of the EU provisions on access to 
environmental information. 

                                                           
10  Regulation 1049/2001 regarding public access to European Parliament, 

Council and Commission documents, OJ 2001, L 145 p. 43. 
11  Regulation 1367/2006 on the application of the provisions of the Aarhus 

Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters to Community insti-
tutions and bodies, OJ 2006, L 264 p. 13. 

12  Regulation 1367/2006 (supra note 11), Article 6(1): “As regards Article 4(2), 
first and third indents, of regulation 1049/2001 [...] an overriding public inter-
est in disclosure shall be deemed to exist where the information requested 
relates to emissions into the environment”. 
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I see the following positive and new elements in the 
Court's decisions: 

3.1 Large access to environmental information 
It is very welcome that the ECJ confirmed the principles 
which it had already laid down in earlier judgments, 
though perhaps not always with the same clarity: access 
to information – including to environmental information 
– shall, according to EU law, be granted to the widest
possible extent. This requirement of the EU Treaties13 is
repeated in Regulation 1049/2001. And it also applies
with regard to access to environmental information (Reg-
ulation 1367/2006 and Directive 2003/4). Exceptions to
this principle have to be interpreted strictly.
In the past, several judgments of the General Court on
access to environmental information appear to restrict the
basic rule of free access to environmental information.
Furthermore, they appear to overemphasize the different
possible limitations to this free access, with the result that
the restrictions became the main legal rule and the free
access to information the exception.14 It can only be
hoped that these two new judgments also help the Gen-
eral Court and the European Commission to reconsider
their policy and strategy with regard to access to envi-
ronmental information.

3.2 Studies on pesticides/biocides are information 
on emissions 

When an applicant asks for authorization to market a 
pesticide, a biocide, another chemical product or a genet-
ically modified organism, the studies which he submits in 
order to support his application shall be made, on request, 
publicly accessible. The nature of the study – laboratory 
study, field study or translocation study – is irrelevant. 
The applicant can not specify that such studies only be 
made available in reading rooms or otherwise restrict 
access to them. 
This decision will probably end the secrecy with which, 
until now, such studies were accompanied. Applicants 
argued in the past that their intellectual property or their 
copyright would be impaired by a disclosure of the doc-
umentation accompanying their application – and the 
authorizing administrations regularly followed their 
reasoning. The ECJ's decisions are now likely to bring to 
an end this practice – and this is only fair: when a sub-
stance or a product is put into the environment, the public 
has a right to know what kind of effects it will have on 
humans, animals, plants, soil, water etc. The environment 

13  See Articles 1(2), 10 and 11 TEU, 15 and 298 TFEU which all refer to ‘open’ 
administration and decision-making.  

14  See, for example General Court, cases T-362/08 IFAW v. Commission, 
ECLI:EU:T:2011:6; corrected on appeal, case C-135/11P, 
ECLI:EU:C:2012:376; caseT-111/11, ClientEarth v. Commission, 
ECLI:EU:T:2013:482; partly corrected on appeal, case C-612/13P, 
ECLI:EU:C:2015:486; T-214/11, ClientEarth and PAN. v. Commission, 
ECLI:EU:T:2013:483; partly corrected on appeal, case C-615/13P, 
ECLI:EU:C:2015:489; T-603/11, Ecologistas en Acción v. Commission, 
ECLI:EU:T:2014:182; T-538/13 Natura Havel v. Commission, 
ECLI:EU:T:2014:738; T-476:12, St.Gobain v. Commission, 
ECLI:EU:T:2014:1059; T-424/14, ClientEarth v. Commission, 
ECLI:EU:T:2015:848.  

is not the property of the applicant, and he has no right to 
contribute, by his substances or products, to any impair-
ment of it. The authorizing public authorities do not 
constitute a sufficiently efficient filter, as they have nei-
ther the human nor the financial or material resources to 
repeat studies, launch alternative studies or make field 
studies.  
It will now be up to civil society – individual persons, 
researchers, laboratories, academics, environmental and 
consumer protection organizations, and trade unions – to 
request access to the studies which accompany the appli-
cation for authorization of a substance or a product that is 
to be put into the environment. This begins with those 
substances and products of a suspected hazardous – toxic, 
carcinogenic etc. – nature. In this way, discussions on 
whether a specific substance or product is hazardous can 
take place in public and no longer more or less exclusive-
ly and secretly between producers (applicants) and public 
authorities. 

3.3 Information on products that are placed on the 
market is environmental information 

The ECJ limited its decisions to products which, as part 
of their function, put emissions into the environment, 
such as pesticides or biocides. It explicitly declared that it 
referred to emissions, not to products as such, in order to 
maintain the difference between an emission and a prod-
uct. However, the core of the ECJ's jurisprudence is also 
applicable to products. Indeed, both Regulation 
1367/2006 and Directive 2003/4 consider information on 
‘substances’ which may have an effect on the environ-
ment as ‘environmental information’. For this reason, a 
request for disclosure of information on substances which 
are contained in a product and may – for example under 
the influence of rain, erosion, chemical processes or 
otherwise – be released and then impair the environment, 
is a request for environmental information and will there-
fore normally be successful. 
This is only common sense. Indeed, it was mentioned 
above that the environment is everybody's and is not the 
property of economic operators or public authorities. It 
follows from this that whatever substance or product is 
put on the market or placed into the environment is of 
common concern and cannot be kept confidential. No 
producer of a new car type who puts that type on the road 
– to conduct driving tests for example – can keep infor-
mation on that car confidential. In the same way, no
person who puts a product into the environment which
could impair air or water, soil or fauna and flora, can
claim that information on the product is confidential.

3.4 ‘Emission’ is not limited to emissions from in-
dustrial installations 

The ECJ underlined that the term ‘emissions’ is not lim-
ited to emissions from industrial installations. The affir-
mation of the Aarhus Convention Implementation Guide 
of 2009 which favours such a limitation, does not find 
any justification in EU law. The Aarhus Convention does 
not even mention ‘emissions’ as being part of environ-
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mental information. Regulation 1367/2006 and Directive 
2003/4 both mention “emissions, discharges and other 
releases into the environment”. This terminology demon-
strates the objective to include the broadest possible 
terms (“other releases”) in the notion of environmental 
information.  
The ECJ rejected the argument that laboratory studies on 
emissions did not concern ‘emissions’ and could thus be 
kept confidential. It deemed that all emissions which 
were actually made or could realistically be expected, 
constituted emissions under EU law. Laboratory studies 
which simulate agricultural practices, are therefore also 
considered information on environmental emissions. This 
also refers to residues of pesticides and to their metabo-
lites.  
In this context, the ECJ clarified that such information on 
emissions not only covers the emissions themselves, but 
also the consequences of the emissions on humans or the 
environment, a statement that had not been made so 
clearly before. The Court explains this reasoning by the 
fact that Directive 2003/4 seeks inter alia, as follows 
from its Recital 1, “to contribute to greater awareness of 
environmental matters and more effective participation 
by the public in environmental decision-making”.15 For 
this reason, information on the environment also includes 
the medium or long-term consequences which emissions 
might have on the environment.  
Again, this decision is likely to have a considerable im-
pact on access to other environmental information, as 
also other information – on industrial installations or 
infrastructure projects, the authorization of other products 
than pesticides or biocides, and even the type-approval of 
cars – must be extensive and detailed enough to allow 
individuals to participate in the discussion on the permit-
ting. 
It is not clear, though, how the ECJ draws the borderline 
between ‘realistic and foreseeable’ and ‘hypothetical’ 
emissions. Apparently, the tests which are conducted 
involve gradually increasing the dose of the active sub-
stance in question until the results become negative, for 
example until a specific percentage of the test animals 
die. The pesticide manufacturer would not conduct the 
tests if their results were ‘purely hypothetical’. Rather, 
such tests are conducted in order to find out how high the 
active substance in a pesticide may be dosed. Therefore, 
it seems normal that in principle all tests which a manu-
facturer conducts in view of obtaining an authorization 
for the active substance, seek to determine how the quan-
tity of the active substance can realistically be fixed. This 
means that no test performed by the manufacturer is 
hypothetical – this would be a waste of time and money – 
but are rather conducted in view of the obtaining a per-
mit. They are thus practically never ‘hypothetical’.  
In particular, the animal toxicity studies conducted by 
manufacturers are not hypothetical. During such studies, 
animals are treated with high doses of a substance, in 
order to obtain reliable data on long-term effects of the 
                                                           
15  Case C-442/14, para. 85. 

substance, on the acceptable daily intake or on the per-
mitted levels of that substance in food or feed (residues). 
Such studies with a high dose thus have a very realistic 
objective, as they serve for discussions with the authori-
ties in view of the preparation of regulatory measures. In 
other terms: ‘purely’ hypothetical studies hardly exist.   

3.5 Access to information on emissions prevails 
over confidentiality requests of the manufacturer 

Economic operators had argued that EU pesticide and 
biocide legislation already weighed the different interests 
in another way, by providing in particular that infor-
mation on emissions should be kept confidential. The 
ECJ was thus asked to decide which legislation should 
prevail -the one on the authorization of pesticides and 
biocides or the one on access to environmental infor-
mation. The ECJ very pragmatically stated that the EU 
pesticide-biocide legislation explicitly provided that their 
provisions on the confidentiality of information should be 
without prejudice of the EU legislation on access to envi-
ronmental information.16 This meant that disclosure of 
information which was accessible under EU law on ac-
cess to (environmental) information could not be restrict-
ed on the basis of pesticide or biocide legislation.    
The ECJ was, rightly, quite succinct and categorical in 
this regard. However, some worried that if the ECJ were 
to let the provisions on access to information prevail, 
then economic operators would be likely to ask for the 
deletion in the pesticide/biocide legislation of the provi-
sion on the prevailing character of the transparency legis-
lation.17 Fortunately enough though, an amendment in the 
pesticide/biocide legislation would not change the inter-
pretation given by the ECJ to the term ‘emissions into the 
environment’ in the present judgment. Indeed, the pre-
vailing character of the provisions on access to environ-
mental information is not only laid down in the EU pesti-
cide/biocide legislation, but also in the Aarhus Conven-
tion itself.18 The Aarhus Convention was concluded by 

                                                           
16  See Regulation 1107/2009 concerning the placing of plant protection 

products on the market, OJ 2009, L 309 p. 1, Article 63: “1. A person re-
questing that information submitted under this Regulation is to be treated as 
confidential shall provide verifiable evidence to show that the disclosure of 
the information might undermine his commercial interests, or the protection 
of privacy or the integrity of the individual. 2. Disclosure of the following in-
formation shall normally be deemed to undermine the protection of the 
commercial interests or of privacy and the integrity of the individual con-
cerned [...] 3. This Article is without prejudice to Directive 2003/4 [...]”. 

 In the same sense Directive 91/414 on pesticides which preceded Regula-
tion 1107/2009, OJ 1991, L 230 p. 51, Article 14, Directive 98/8 on biocides, 
OJ 1998, L 123 p. 1, Article 19(1), which was since replaced by Regulation 
528/2012, OJ 2012, L 167 p. 1, Article 66. 

17  See Von Holleben, Judgment of the General Court of the EU on access to 
information under substance law, European Journal of Risk Regulation 
2013, p. 578: “Should the judgment of the General Court [in case T-545/11] 
became unappealable […] rectifications by the legislator - also with regard to 
the Aarhus-legislation (Aarhus Regulation 1367/2006, Directive 2003/4) - 
might then become necessary”.   

18  Aarhus Convention on access to information, public participation in decision-
making and access to justice in environmental matters, Aarhus 1998, Article 
4(4): “A request for environmental information may be refused if the disclo-
sure would adversely affect: [...] (d) The confidentiality of commercial and 
industrial information […] Within this framework, information on emissions 
which is relevant for the protection of the environment shall be disclosed”. 
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the EU and is thus part of EU law. It prevails over sec-
ondary EU legislation.19 An amendment to secondary EU 
legislation can therefore not amend the substance of the 
Aarhus Convention and its implementing legislation 
(Directive 2003/4 and Regulation 1367/2006).  

3.6 Information on products that are placed on the 
market 

As regards chemicals, the Reach Regulation20 contains in 
Article 118 a provision according to which “(D)isclosure 
of the following information shall normally be deemed to 
undermine the protection of the commercial interests of 
the concerned person [...]”. Regulation 1049/2001 is 
referred to in Article 118, but contrary to Regulation 
1107/2006, it is not stated that the confidentiality ar-
rangements of Article 118 shall apply without prejudice 
to Regulation 1049/2001.  
The General Court had to decide on a request for access 
to information on the precise tonnage of substances 
which were placed on the EU market.21 It applied to the 
presumption of Article 118, accepting the argument of 
the manufacturers that disclosure of the precise tonnage 
would allow competitors to know the market share with 
regard to this product. The Court did not accept the ar-
gument of the applicants that the substances in question 
were highly toxic chemicals and that therefore, disclosure 
of information was in the general interest. And it failed to 
discuss the provision of Article 4(4)(d) of the Aarhus 
Convention, according to which the confidentiality is to 
“protect a legitimate economic interest”.22  
In my understanding, it makes a considerable difference, 
whether a carcinogenic or mutagenic chemical substance 
is placed on the EU market in 100 tonnes or in 1000 
tonnes; it cannot seriously be denied that the environmen-
tal risk is significantly different. In my understanding, 
access to environmental information on a highly toxic 
chemical substance also includes access to information 
on the quantity of that substance which is put into circu-
lation,23 and no legitimate interest of the manufacturer 
can justify non-disclosure. That a competitor could derive 
from the quantity information on the market share of the 
manufacturer is doubtful, as is that the protection of 
information on the precise tonnage of a marketed sub-
stance can be considered a ‘legitimate’ interest.  
The General Court limited itself to a discussion of wheth-
er placing a highly toxic chemical on the market consti-
tuted an emission into the environment (which was de-

19  See for example ECJ, cases C-401/12P to 403/12P, Council a.o. v. Vereni-
ging Milieudefensie a.o., ECLI:EU:C:2015:4, para. 52: “Pursuant to Article 
300(7) EC (now Article 216(2) TFEU), international agreements concluded 
by the European Union bind its institutions and consequently prevail over the 
acts laid down by those institutions”.  

20  Regulation 1907/2006 concerning the registration, evaluation, authorisation 
and restriction of chemicals (REACH), OJ 2006, L 396 p. 1. 

21  General Court, case T-245/11, ClientEarth a.o. v. ECHA, 
ECLI:EU:T:2015:675. 

22  That provision is mentioned in para. 198 of the General Court's judgment, 
but not further discussed. 

23  As regards ‘emissions into the environment’, the ECJ explicitly held in case 
C-442/14 that the applicants had a right to know the quantity of emissions,
see above.

nied). It did not discuss whether the disclosure of infor-
mation on a substance included information on the quan-
tity which was put on the market. For these different 
reasons, I am of the opinion that the General Court's 
weighing of the different interests in question was not 
correct.  
It is to be hoped that the ECJ will soon be able to clarify 
this question, in order to avoid that the fundamental right 
of access to environmental information is undermined by 
legislation which establishes presumptions of confidenti-
ality on substances or products which are put into the 
environment by being placed on the market. 

3.7 Access to information that relates “in a suffi-
ciently direct manner” to emissions 

The ECJ rejected the statement of the General court that 
information which “relates in a sufficiently direct man-
ner” to emissions into the environment, should be con-
sidered as information on environmental emissions. The 
ECJ found this concept too vague and easily miscon-
strued. It therefore referred the case back to the General 
Court to decide whether the information in question – the 
studies, quantities of the substance, etc. – really refers to 
emissions into the environment. 
It should be noted that the ECJ itself gave a broad inter-
pretation of the term ‘emissions into the environment’ by 
including any release, by not limiting the term to emis-
sions from industrial installations, by including studies on 
the effects of emissions, by including the consequences 
of such emissions on humans and the environment and by 
including metabolites, residues and drifts of emissions. 
Some of these inclusions may well qualify as being (indi-
rectly) ‘related’ to emissions. Also, the term ‘relate’ is 
not limited to direct emissions. It would therefore only be 
consistent with the ECJ's judgment for the General Court 
to declare that the applicants' request for access to infor-
mation referred to emissions into the environment, 
though, of course, the new judgment of the General Court 
is still outstanding. 

4 Conclusion 
The two judgments of the ECJ clarify the term ‘emissions 
into the environment’ which gives, under EU law, rather 
broad access to information. The ECJ included in this 
term the studies which are conducted on pesticides or 
biocides, the residues and metabolites of the chemical 
and also the drifting effects.  
The ECJ rejected the arguments that the disclosure of 
studies and other information on pesticide emissions 
should be refused, in order to protect the interests of 
manufacturers. It stated that access to environmental 
information prevails over intellectual property rights or 
confidential commercial information, as far as emissions 
into the environment are concerned. 
The two judgments are likely to have a considerable 
positive influence on the disclosure of information by 
public authorities within the EU. 
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Promoting the Green Economy in Morocco: Analysis of the contextual specificities 

Fatima Arib 

1 Introduction
The green economy grew out of an international 
context marked by multiple socio-economic crises 
under severe environmental pressures. Responding 
to these crises, it is defined as an economic model, 
whose production, distribution and consumption 
activities aim at using natural resources efficiently 
and improving human well-being in the long run. 
This concept has since its emergence raised a broad 
debate in developing countries as to its content, 
objectives, functioning, conditions for its promotion 
and the role that each actor should play in the eco-
logical transition. 
Over the past decades, the protection of the envi-
ronment has become one of the major challenges 
that Morocco has committed to. The limited impact 
of the socio-economic programs, coupled with sig-
nificant environmental degradation, require a shift 
in policy and priorities to a green and inclusive 
economy that can contribute to the reduction of 
poverty and unemployment, and the unwinding of 
territorial imbalances. 
The country has embarked on extensive develop-
ment programs in several sectors: agriculture 
through the Green Morocco Plan, revitalization of 
the industry with several programs, the latest Indus-
trial Acceleration Plan, Tourism's Vision 2020, the 
Halieutis Fisheries Plan, the transformation of the 
phosphates complex into a global hub, the exten-
sion and multiplication of motorway network, har-
bour and airport infrastructure and the construction 
of new cities. All of these are major projects that 
contribute positively to economic growth and job 
creation.1 However, they pose major risks related to 
the degradation of natural resources (water, biodi-
versity, coastal areas in particular), on which 20 to 
30% of the national GDP depends. The increasingly 
worrying scarcity of these resources and the high 
cost of their degradation have obliged the State to 
undertake numerous actions for their protection. 
The environment is today a strategic issue and is at 
the heart of all thoughts about the future of the na-
tional economy and the sustainable development of 
the country. 
This paper aims to analyse the main contextual 
features of the green economy in Morocco. The 
main aspects that mark the socio-economic, envi-
ronmental and regulatory contexts will thus be 
                                                           
1  Arib F. (2014), «Les services dans l’économie verte au Maroc: Opportunités 

de création d’emplois et défis d’innovation». Sermed 2014 Conference Pa-
pers, Instituto Universitario de Análisis Económico y Social. 

drawn up. The paper concludes by highlighting the 
importance of the progress made by Morocco and 
the challenges it needs to overcome.  

2 The socio-economic context 
To understand the socio-economic context, we shall 
first analyse the evolution of the main macroeco-
nomic indicators and the characteristics of the key 
economic sectors. We shall then present the key 
features of the social context. 

2.1 Macroeconomic indicators 
Despite the often turbulent international context, 
efforts to diversify the productive base, the export-
ed products and the target markets, and the expan-
sion of the tertiary sector have fostered a relative 
stability of the macroeconomic indicators and re-
duced the dependence of the economy on agricul-
ture. 
The moderate level of inflation is attributed to im-
portant subsidies aimed at protecting the price of 
energy products2 and certain food products3 from 
the rise in commodity prices in international mar-
kets. Petroleum products (fuel, gasoline and diesel 
fuel) have not been subsidized by the Compensation 
Fund since December 2014.4 Nevertheless, the 
economy still suffers from a deficit in the trade 
balance. Domestic production, most of which 
comes from the traditional and low-tech sectors, is 
characterized by its low added value and high con-
centration in the European market which thus puts 
the country's economic competitiveness in difficul-
ty5. 
Despite efforts at diversification, the fluctuating 
prices of phosphates continue to influence the Mo-
roccan economy. With 75% of the world's reserves, 
Morocco is the world's largest exporter of phos-
phates (28% of the world market) and the third 
largest producer (20%), and the phosphates and 

                                                           
2  These subsidies have long been detrimental to the environment as they 

have encouraged overconsumption by keeping prices very low and the po-
larization of investments towards technologies based on the intensive use of 
hydrocarbons. 

3  In 2014, the Compensation Fund spent nearly 20 billion dirhams to subsi-
dize basic necessities: 14 billion dirhams for gas, 3.5 billion dirhams for sug-
ar and 2 billion dirhams for wheat. 

4  In less than one year, the State has seen its budget go from more than 50 
billion dirhams to 20 billion. This is due to the drop in international oil barrel 
prices. 

5  DEPF (2015), «Synthèse du Rapport Economique et Financier 2015», 
Ministère de l’Economie et des Finances, Rabat – Maroc. 
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derivatives sector contributes up to 3 to 4% of 
GDP6. 
Morocco, whose needs consist mainly of fuel and 
food, is a major importer of finished products, 
which increase considerably during years of 
drought. The economy is heavily dependent on 
imports of fossil fuels (an average of 96% over the 
last decade). The need for various forms of energy 
will grow at a sustained annual rate of 5%, and the 
energy bills represented 8.3% of the national GDP7 
in 2014 (compared with 12.5% of GDP in 2012), 
which puts pressure not only on the state budget 
and consumers, but also on the environment8. This 
situation has prompted the State to adopt an energy 
strategy and to prioritize the development of renew-
able energies and energy efficiency. Foreign direct 
investment, which has witnessed sustained growth 
in Morocco, the third most attractive country to 
foreign investors after South Africa and Egypt, has 
been encouraged in recent years by the ambitious 
renewable energy programs9. 

2.2 Economic sectors 
The latest figures published by the World Bank 
confirm the Moroccan economic trend. It is initially 
weighted towards services, which accounted for 
54.9% of the GDP in 2014, followed by industry at 
28.5% and agriculture at 16.6% of GDP10. 
2.2.1 Agriculture and fisheries 
Agriculture, which is more important than its share 
in GDP would suggest, plays a decisive role in the 
country's macroeconomic equilibrium and bears a 
large social burden, employing on average 40% of 
the working population (80% in rural areas). The 
sector accounts for 23-25% of total exports, and 
cereals (75% of the total cultivated area), fruits and 
vegetables are the main crops, which fluctuate de-
pending on climatic changes. About one third of 
agricultural products are processed11. 
Agribusiness, which is a sector with a high growth 
potential (35% of industrial GDP and 11% of indus-
trial exports), is mainly destined for export. The 
seafood sector is employing a very large workforce 
and is seen as a future component of the fisheries 

6  MEMEE, Département de l’environnement (2010), «L’environnement au 
Maroc: vers une protection durable» Conférence du Réseau des Entreprises 
Maghrébines pour l’Environnement« Leader Maghreb, Partenaires pour une 
Croissance Verte » Casablanca, 17 Mai 2010.  

7  Note de conjoncture, Direction des Etudes et des Prévisions Financières, 
Ministère de l’économie et des finances, N° 214, Décembre 2014. 

8  DEPF (2015), «Synthèse du Rapport Economique et Financier 2015», 
Ministère de l’Economie et des Finances, Rabat – Maroc. 

9  CEE, CEA (2014), «Examen des performances environnementales au 
Maroc», 2014.  

10  CEA (2015), «Industrie et économie verte en Afrique du Nord: Perception, 
enjeux et perspectives», Rapport régional, Mars. 

11  DEPF (2015), «Synthèse du Rapport Economique et Financier 2015», 
Ministère de l’Economie et des Finances, Rabat – Maroc. 

sector and the Moroccan economy, accounting for 
50% of agri-food exports12 and 12% of total exports 
of Morocco. The logging industry, on the other 
hand, contributes up to 2% of agricultural GDP and 
provides jobs to half of the rural population. 
The Green Morocco Plan (GMP)13, an agricultural 
strategy for the period from 2008 to 2020, aims to 
increase the value added of the sector by a factor of 
2.5, to create 1.5 million jobs by encouraging in-
vestment in the framework of the Agricultural De-
velopment Fund (FDA14), and by increasing the 
production levels of certain crops. The Plan also 
provides for the creation of six agropoles in the 
large irrigated agricultural production areas, two of 
which are already operational (Meknes, Berkane). It 
also aims to enhance agricultural products which 
can be processed and marketed there and attract 
new industrial firms. Investors benefit from an at-
tractive offer including a financial contribution by 
the FDA, a wide range of real estate offerings and 
technical support. Several projects, in particular 
with the World Bank, provide for the promotion of 
various sustainable practices such as the adoption of 
soil conservation and biodiversity measures, sus-
tainable water management and the improvement of 
the livelihoods of smallholder farmers under Pillar 
II of the GMP. 
The Halieutis Plan aims at the conservation of fish-
eries resources and the marine ecosystem in order 
to make fish farming a major growth driver and 
strengthen Morocco's position amidst the global 
suppliers of sea products. This strategy aims at 
upgrading and modernizing the fisheries sector and 
improving its competitiveness and performance. It 
is based on three major premises: the sustainable 
use of resources, the development of an efficient 
fishery for an optimal quality in the processing of 
products and the improvement of competitiveness 
in order to conquer new market shares. It is cen-
tered around 16 strategic projects, 50 measures and 
112 action plans, and it provides for the creation of 
three new competitiveness clusters (Tangier, Aga-
dir, Laayoune-Dakhla).  
2.2.2 Industry 
The industrial sector has been relatively diversified 
in recent years thanks to the development of new 
activities. Textiles and clothing, a key sector ac-
counting for 42% of employment and 34% of sec-
toral GDP,15 benefit from Morocco’s proximity to 

12  Morocco is the world's largest exporter of preserved sardines, notably 
Sardina Pilchardus. 

13  The list of acronyms is in Annex 2 
14  This Fund provides farmers with subsidies to encourage good agricultural 

practices and undertakes awareness campaigns among farmers to improve 
productivity, water conservation and rational use of fertilizer. 

15  The activity of the sector is a largely subcontracted clothing production, but 
some companies have been able to develop strategies of short circuits and 
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Europe.16 The competitiveness of this female la-
bour-intensive industry has long relied on low pro-
duction costs and particularly low labour costs. The 
chemical and para-chemical sectors are dominated 
by the phosphate valorisation. The pharmaceutical 
industry, the third largest in Africa, in terms of size 
and turnover, provides between 80% and 90% of 
drug needs. The cement industry has been boosted 
in recent years by the construction market, and the 
handicrafts produced mainly in Marrakesh, Fez, 
Essaouira and Safi are largely destined for export. 
The automotive industry is booming following the 
contracts signed with major French producers. Aer-
onautics17 with its civilian and military branches 
and electronics with the appearance of a new gener-
ation of more integrated subcontractors are new 
sectors that are growing exponentially and contrib-
ute to reducing the high level of economic depend-
ence on agriculture. They are distinguished by the 
importance of skilled employment, with average 
annual employment growth rates of 16%, 14% and 
9% for the automotive, aeronautics and electronics 
industries, respectively. 
The new ‘Industrial Acceleration Plan 2014-2020’ 
aims to give a new impetus to all industrial sectors 
while maintaining the focus of Morocco's new 
Global Business Lines18 (automotive, aeronautics, 
electronics, textiles, food processing, chemical and 
para-chemical industry, pharmaceutics, mechanical 
metallurgy and offshoring) and integrating other 
traditional sectors. The objective is to create around 
500,000 jobs, increase the share of industry in the 
GDP, diversify and broaden the industrial base for a 
better linkage between large enterprises and SMEs. 
The Plan also aims to support the transition from 
informal to formal sectors with the introduction of a 
series of financial and tax incentives, the most im-
portant of which is the creation of an Industrial 
Development Fund (IDF). The achievement of 
these objectives requires the building of ecosys-
tems, the first of which have recently emerged in 
the automotive sector. 
The majority of the industrial sectors have profes-
sional organizations like associations and technical 
centers, most often created in the framework of a 
partnership with the supervisory ministry. New 
logistical assets, free zones, strategic partnerships 
with certain European countries (France and Spain 
in particular), the Golf countries, the United States, 

finished products in response to the expectations of the international mar-
kets. 

16  The sixth largest supplier to the European Union, the sector exports mainly 
to Spain, France, Great Britain and Germany. 

17  Morocco has ISO certification in the field of maintenance and repair of 
aircraft engines and exports certain specific components. 

18  Morocco's new businesses: automotive, aeronautics, electronics and 
offshoring. They contributed 86% of total exports by all of Morocco's global 
businesses between 2008 and 2013. 

etc. have helped to make Morocco a regional indus-
trial platform which can cater to several regional 
markets (especially in Africa) and offer a number of 
advantages for investment. 
2.2.3 Services 
The services sector, one of the most developed in 
North Africa, employs about 40% of the working 
population and is exclusively dependent on tourism 
(hotels, touristic services, leisure, etc.), banking and 
finance, communication and logistics. 
Tourism in Morocco holds a significant place as a 
generating source of foreign exchange. The 2020 
Vision has the main objective of consolidating the 
leading role of tourism in the economic develop-
ment (8 to 12% of the GDP and about 5% of em-
ployment) as well as the social and cultural spheres 
of Morocco. It also seeks to place Morocco among 
the world's 20 top tourism destinations by 2020. 
This strategy is based on several programs: Azur 
2020, Patrimony and Heritage, Green / Eco / Sus-
tainable Development, Animation, Sport & Leisure, 
Niches with high added value, the Biladi program, 
etc. It equally offers incentives with financing and 
investment offers. 
Morocco has also made great strides in the process 
of reforming and modernizing its financial sector. 
Today Casablanca is the largest financial and indus-
trial center in Morocco and the Maghreb, and ranks 
among the first African stock exchanges after Jo-
hannesburg in South Africa and Cairo in Egypt, in 
terms of capitalization. The country has made sig-
nificant advances in the field of communication and 
information technologies which are increasingly 
integrated into the services provided by the State, 
administrations and companies. Morocco’s Numer-
ic Plan aims to position Morocco among the dy-
namic countries in this field. The transport sector 
contributes 6% to GDP and 9% to the added value 
of the tertiary sector, employing 10% of the urban 
labour force. The national strategy for the develop-
ment of logistical competitiveness has led to the 
realization of several logistics platforms. The World 
Bank's ‘Connecting to Compete 2014: Trade Logis-
tics in the Global Economy’ report ranks Morocco 
62 out of 160 countries on the Logistics Perfor-
mance Index, partly thanks to the infrastructure of 
the Tanger Med Port. 
The service sector has an important place in the 
development of the green economy. It will have to 
meet the sustained needs of other sectors by offer-
ing them the workable solutions necessary for this 
transition and making the economy cleaner and 
more environmentally friendly. They will thus be 
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less and less divided up and more bridges will be 
established between the services.19 

2.3 Social context 
Despite the relatively substantial efforts to boost the 
economy, create jobs and raise the income levels of 
the population, Morocco still faces major social 
challenges such as poverty, inequalities, social and 
territorial disparities, unemployment, etc. In this 
context, public actors have implemented several 
sectoral policies and programs aimed particularly at 
improving the living conditions of the population. 
These policies have resulted in the relatively posi-
tive development of the main social indicators, 
notably those related to employment, education and 
health. Programs to combat poverty and exclusion 
and the relatively large state budget (around 54.4% 
of the total in 2014) allocated to the social sectors 
have consolidated this improvement. 
Morocco's commitment to achieving the Millenni-
um Development Goals (MDGs) and the The Na-
tional Initiative for Human Development (INDH)'s 
contributions (Phase I (2005-2010) and Phase II 
(2010-2015)) have also contributed to the achieve-
ment of significant advances in the field of human 
development. However, the poverty rate remains 
one of the largest in the Mediterranean, with more 
than 15% of the population living below the abso-
lute poverty line. The labour market also suffers 
from a number of disadvantages (as for example the 
inadequacy training employment) resulting in a 
high unemployment rate (+9%), particularly in 
cities (36% compared with 8.4% in rural areas), 
affecting particularly the population aged 15-24 
(19.3%). Unemployment is also high among gradu-
ates at 18.1% (18.5% for middle-level graduates 
and 17.4% for the upper levels), which is more 
worrying for holders of vocational and university 
diplomas. 

3 Environmental context 
The environmental context is characterized by wa-
ter scarcity, desertification, deforestation, loss of 
biodiversity, and a high vulnerability to climate 
change. Environmental degradation in some areas 
has reached a level that could jeopardize the 
achievements made over the course of the last dec-
ades and limit the possibility of well-being for the 
population. Protecting the environment is therefore 
becoming increasingly important in Morocco due to 
this exacerbating degradation by human and eco-
nomic activities that lies in the demographic growth 
combined with intensive industrialization,20 rapid 

19  Cf. supra note 1. 
20  Projected population growth: + 25% between 2010 and 2030, and change in 

energy demand between +4 and + 8% annually since 1998, HCP (2005), 

urbanization,21 tourism expansion and climate 
change.22 A sustainable socio-economic develop-
ment that requires more exploitation of natural 
resources is thus compromised if adequate 
measures for their sustainable management are not 
in place. 
Environmental degradation entails a significant 
economic cost, estimated at 8% in 201023, com-
pared to 3.7% in 200324(WB, 2003). Degradation 
costs due to household and similar waste and air 
pollution have been estimated at 0.5% and 1.03 of 
2002 GDP, respectively. These figures remain sig-
nificant and are sufficient to strengthen efforts and 
take the necessary measures to safeguard the envi-
ronment. The environmental context categorizes the 
different economic sectors according to the size, the 
type of activity and the materials used, with the aim 
of reducing their impacts on the environment. 
Agriculture is the main water-consuming sector and 
it exerts strong pressure on the soil and biodiversity 
due to the unreasonable use of chemicals. The sec-
tor accounts for 18.7% of the final energy balance 
and its consumption, dominated by fossil fuels 
(57%), increased by 17% between 2007 and 2010. 
Industry is the cause of several forms of pollution 
which has a significant impact on the environment 
and on public health, especially as the budget allo-
cated to health is very insufficient. 80% of the ac-
tivities are highly concentrated on the Atlantic 
coastline and particularly in the Casablanca- Mo-
hammedia and Safi - El Jadida axes. The dominant 
technologies are often considered inadequate and 
polluting both during the production processes and 
effluent treatment; industrial sites located in urban 
areas are still under-equipped for the remediation of 
liquid and solid industrial waste. 
Degradation of water quality results from the dump-
ing of industrial and domestic waste without prior 
treatment. Only 37% of the waste water is treated, 
the rate of their purification does not exceed 20%, 
and tertiary treatment remains very limited with the 
exception of a few regions. The sea is the main 
recipient of industrial and domestic discharges. Sea 
transport and ship discharges also put significant 
pressure on the marine environment. Likewise, 

«Prospective Maroc 2030: Eveil aux problématiques du Maroc de 2030», 
Rabat. 

21  The proportion of urbanization has increased from 29% in 1960 to 60% in 
2015 due to the increase in population and to the rural exodus and the tran-
sition of certain localities from rural to urban status. 

22  For example, “A 4°C temperature increase could reduce agricultural yield by 
up to 39%”, Banque Mondiale (2014), «Connecting to Compete 2014: Trade 
Logistics in the Global Economy». 

23  MEMEE, Département de l’Environnement, «développement durable au 
Maroc: bilan et perspectives», juin 2012. 

24  Banque Mondiale (2003), «Rapport de la banque mondiale sur l’évaluation 
du coût de la dégradation de l’environnement», Bureau régional Moyen Ori-
ent Afrique du Nord, département eau et environnement. 
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overfishing and rising temperatures of marine wa-
ters due to climate change are leading to the decline 
in fisheries resources. 
Air pollution, which is mainly due to industrial 
activities and road traffic, has a direct and danger-
ous impact on health,25 particularly in large urban 
agglomerations and industrial areas. Diesel fuel is a 
significant source of this type of pollution. Casa-
blanca remains the most polluted city, with 30% of 
its pollution caused by transport.26 Emissions of 
greenhouse gases (GHG) are mainly due to the 
energy sector (56%). Furthermore, only 70% of 
urban waste is collected, while 2% is recycled or 
landfilled, and about 220 landfills still do not meet 
sanitary standards. Municipalities spend an average 
of 15% of their small budgets on solid waste man-
agement. 
The construction, industrial (including agri-food) 
and transport sectors account for more than 90% of 
energy consumption, which is heavily dominated by 
coal, gas and fuel. Energy recovery remains very 
marginal, although renewable energy sources (solar, 
wind and biomass27) are abundant and there are 
significant energy saving opportunities thanks to 
energy efficiency in the industry, construction, 
agriculture and transport. 
Out of a total of about 2 million tons of industrial 
waste, agro-industry, chemical and para-chemical 
industry and metallurgical industry account for 
60%, 25% and 8%, respectively. Organic waste 
accounts for 55% and hazardous waste28 for 20%. 
The regional and sectoral distribution of these 
wastes show that Casablanca contributes about 
37%, while the chemical and textile-leather sectors 
produce 40% and 33%, respectively. Furthermore, 
almost 100,000 tons of electronic waste is produced 
in Morocco every year. This represents approxi-
mately 3.07 kg per capita.29 The large volume of 
solid waste has made it increasingly difficult to 
collect and get rid of. Only 23% of industrial waste 
produced is recycled and 73% is disposed of in 
landfill sites. Their management is generally con-
sidered not to be in conformity with international 
standards. 

25  Eco-epidemiological studies have shown that in Casablanca air pollution has 
been the cause of the outbreak of certain diseases (asthma, bronchitis, res-
piratory infections in children under 5 years old and conjunctivitis). 

26  The transport sector contributes to air pollution through the emission of toxic 
gases such as nitrogen oxides (NOx) with 35,000 t / year, sulfur dioxide 
(SO2) with 21,000 t / year, carbon dioxide (CO2) with 7 million t / yr and 
suspended particles with 5,000 t / yr. 

27  The biomass energy potential in Morocco (waste from agro-industry and 
crop residues included) is estimated at 950 MW. 

28  Toxic, reactive, explosive, flammable, biological or bacterial, hazardous 
industrial waste is a danger to the ecological balance. 

29  According to a world map produced by Solving E-Waste Problem (StEP) in 
partnership with the United Nations listing each country in terms of the 
weight of its electronic waste. 

The chemicals sector is the most important source 
of liquid discharges, especially phosphate treat-
ment, which consists of phosphogypsum suspended 
in seawater mainly on the coastline of Safi and Jorf 
Lasfar. While the textile and leather industry pro-
duces relatively small amounts of liquid waste, it is 
very rich in polluting products (tanneries in particu-
lar). Agro-food is the main source of organic pollu-
tion (68%), while the cement industry is character-
ized by high carbon dioxide production (5568 kilo 
tonnes per year). Greenhouse gas emissions from 
the energy industry, on the other hand, accounted 
for 48% of Morocco's emissions in 2012. The craft 
industry also has a detrimental impact on the envi-
ronment. This includes brassware, oil mills30 and 
pottery. 
The multitude of sources of production, the inade-
quate resources and lack of channels specialized in 
the treatment and recovery of waste, along with the 
presence of a large informal sector mean that waste 
management always poses important challenges 
despite the great potential for improvement shown 
by numerous scientific projects and studies. 

4 Institutional, legal and regulatory framework 
Until the early 1990s, Morocco's environmental 
actions were limited to combating some forms of 
pollution. Today, public actors have become aware 
of the importance of the country's ecological chal-
lenges and the need to take action with regards to 
certain problems. Policies and tools have been de-
veloped in recent years and institutional, regulatory, 
technical and financial progress has been made, 
which has enabled the country to acquire a number 
of environmental management tools enabling the 
country to improve the conservation of natural re-
sources substantially. 

4.1 Institutional framework and visions of the actors 
Environmental awareness has become institutional-
ized with the involvement of several political and 
development actors, contributing, according to their 
missions, to the process of the ecological transition 
of the national economy. In addition to the Minis-
tries (Energy and Mines, Water, Environment, In-
dustry, Agriculture, Equipment, Transport, Health, 
Finances) and local and regional authorities (Re-
gions, Wilayas, Provinces and Prefectures) the State 
has set up specialized development agencies (ABH, 
ADA, ADEREE, MASEN, SIE31, IRESEN, ANRE, 
AND-MDP ...), and has set up tools for measuring 
and monitoring environmental quality (ONEM, 

30  The pollution generated by one litre of amurca is equivalent to that of 500 
litres of domestic wastewater. 

31  Established in 2010, SIE is the leading state investor in the field of renewa-
ble energies and energy efficiency. 
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OREDD ...). Higher and national councils (CNE, 
CSEC, CNEI, CSAT CNF, CESE32,…) have also 
been set up which can make proposals and act as 
advisory panels to develop environmental govern-
ance policies in partnership with the private sector 
and other international actors. 
Active professional associations and foundations 
(APC, FENELEC, AMISOLE, FIMME, FNBTP ...) 
are also involved in many programs related to the 
green economy. The Mohammed VI Foundation for 
Environmental Protection33 and the Association of 
Teachers of Life and Earth Sciences are examples 
of non-governmental organizations that are active 
in the environment field. 
The CGEM, an essential actor in this vast process 
of structural change in the national economy has set 
up its ‘Energy, Climate and Green Economy’ 
Commission. 34 The Moroccan Cleaner Production 
Center CMPP was created in the framework of a 
public-private partnership. Its mission is to contrib-
ute to improving the productivity and competitive-
ness of Moroccan SMEs in compliance with envi-
ronmental requirements, to strengthen national 
expertise and skills in environmental engineering 
and to create a national market for clean production 
and technologies. The establishment of regional 
centers on the model of the CMPP is also consid-
ered. CGEM has also set up the RSE Charter and 
label and made it available to companies. It also 
holds annual RSE conferences. Some environmen-
tal managers of large companies have created the 
RSO association in Morocco to promote socially 
responsible practices. 
A study on industry and the green economy in Mo-
rocco35 (CEA, 2014) revealed that the majority of 
these actors are relatively aware of the importance 
of the challenges related to the green economy, the 
utilization of the environment as a lever for devel-
opment and the need to provide the necessary 
means for the protection of the environment and the 
promotion of sustainable practices. They organized 
several awareness-raising workshops, forums and 
international, national and regional events about 
sustainable development in general and the envi-
ronment and the green economy in particular. Pro-

32  In 2013, Morocco transformed the Economic and Social Council (ESC) into 
Economic, Social and Environmental Council (EESC), making it one of the 
most influential institutional players to develop the green economy and sus-
tainable development in Morocco. 

33  Founded in 2001, the Foundation has initiated a process of awareness-
raising, education and accountability, involving several potential change 
agents. It initiated several programs: clean beaches, young reporters for the 
environment, Eco-schools, restoration of parks and historical gardens. It in-
vested in responsible tourism with the ‘Green Key"’ 

34  The ‘Business and Sustainable Development’ Commission was set up in 
1998. It was replaced by the ‘Green Economy’ Commission in 2012 and by 
the ‘Energy, Climate and Green Economy’ Commission in 2015. 

35  CEE, CEA (2014), «Examen des performances environnementales au 
Maroc», 2014.  

jects of public-private partnerships have led to pro-
grams to encourage companies to integrate the eco-
logical transition process through several technical 
and managerial improvements and with the in-
volvement of scientific research institutions. 

4.2 Legal and regulatory framework 
Moroccan law has been established gradually to 
protect the environment and to respond to the nu-
merous practices that degrade its quality and threat-
en its integrity. Morocco has subscribed to most 
international environmental agreements.36 Free 
trade agreements with several countries and the 
European Union in particular have also contributed 
to the creation of an institutional and legal frame-
work for the approximation of social and environ-
mental standards (new 2004 Labor Code, Action 
Plan against corruption, INDH ...). The establish-
ment of the Central Authority for the Corruption 
Prevention and the Competition Council aims to 
foster business ethics and encourage the moraliza-
tion of economic governance. 
Several laws and regulations based on the polluter 
pays principle, for environmental protection and 
sustainable development have been gradually 
adopted. This framework is defined by the adoption 
of two categories of laws: 
- Laws reinforcing environmental protection.

These include water (1995), environmental pro-
tection and development (2003), environmental
impact assessments37 (2003), the fight against
air pollution (2003), the management and dis-
posing of waste, (2006), the use of degradable
or biodegradable plastic bags and bags (2010),
protected areas (2010).

- Recent laws that are more in line with sustaina-
ble development, notably the Renewable Ener-
gies Act (2010), the National Environmental
and Sustainable Development Charter (2014),
etc.

The latter law is a reference for public policies to 
promote the green economy in Morocco. It deter-
mines the future directions of public policies and 
defines responsibilities and commitments that all 
concerned parties concerned must abide by in this 
respect. It also provides for a number of institution-
al, economic and financial measures aimed at set-
ting up an environmental governance structure, 
particularly in terms of strategies, evaluation, 

36  Morocco has ratified more than 80 multilateral environmental agreements 
and participated in various international forums on environmental issues. 

37  This law guarantees the involvement of the populations. It stipulates that 
each project submitted to the environmental impact assessment shall be 
publicly investigated, in order to enable interested parties to become aware 
of the possible environmental impacts of the project and encourage their ob-
servations and proposals which authorities consider during the environmen-
tal impact assessment. 

35



   1/17 Environmental Law Network International 

36 

awareness, education and communication. This law 
also establishes a system of environmental taxation. 
A reform of the VAT is being undertaken and an 
eco-tax on plastic (0.8%)38 has been established and 
generates between 150 and 180 million Dirham39 in 
revenue per year. These revenues will help to inte-
grate some of the informal sector actors and to fi-
nance projects such as recycling, waste sorting and 
the construction of waste treatment plants. 
An analysis40 of the tax system has revealed the 
existence of a number of environmental tax bases: 
quarry tax, fees on phosphate mining, charges for 
the use of public services (water, sanitation, waste), 
landing fees, aerodrome charges, motorway net-
work development tax, parking fees, driver's license 
tax, taxi and coach tax, vehicle inspection fee for 
vehicles over 5 years old, tax on motorcycles with a 
cylinder capacity equal to or greater than 125 cm3, 
internal taxes on energy products, sewage treatment 
fee, spill charge, a special tax on cement, eco tax on 
plastics processing, a special tax on rebar, a special 
tax on sand as well as other tax exemptions and cuts 
encouraging the protection of the environment. 
The protection of the environment has also found 
its place in Moroccan jurisprudence. The inclusion 
of the right to a healthy environment, water and 
sustainable development in the new Constitution 
adopted in 2011 (Article 31) reveals the awareness 
of environmental challenges. These measures have 
been reinforced by an environmental enforcement 
agency set up in 2014 by the Ministry of the Interi-
or in partnership with the MEMEE, addressing 
some of the most polluted areas (Casablanca, Mo-
hammedia, Rabat) to monitor environmental of-
fences, investigate and bring offenders to justice. It 
will also be involved in improving prevention, risk 
prediction and pollution control measures. The 
National Strategy for Inspection, Control and Envi-
ronmental Monitoring (SNICSE), a legally-binding 
instrument developed by MEMEE and GIZ, aims to 
strengthen government policy on environmental law 
enforcement.41 
The legal framework of the system of standardiza-
tion has been in place since 1970. The Inter-
ministerial Higher Council for Quality and Produc-
tivity (CSIQP), the Standardization Technical 
Committees (CTN) and the Moroccan Industrial 
Standardization Office (SNIMA) are the three Mo-
roccan standardization organizations. Morocco is a 
member of the International Organization for 

38  The CESE (2012) estimated recycled plastic products deposit at 40,000 
tonnes per year. 

39  This tax on plastics and plastic products came into force on 1 January 2015. 
40  Bouayyad Amine N. et al (2015), «La fiscalité verte au Maroc: Etats des 

lieux et perspectives», actes des 7ièmes journées scientifiques du Forum 
des Economistes Marocains, Marrakech, mars. 

Standardization (ISO), the International Electro-
technical Commission (IEC) and the European 
Committee for Standardization (CEN). The State 
also passed Law No. 12.06 on standardization, cer-
tification and accreditation which set up the Moroc-
can Institute for Standardization42 (IMANOR) and 
introduced measures of flexibility into the process 
of endorsement of standards to keep up with the 
development of the country. 
Alongside international and European standards, 
Morocco has already published more than 3,700 
standards covering many aspects of different sec-
tors. All international standards for quality, envi-
ronmental, health, safety and security management 
systems have been adopted as Moroccan standards. 
They are followed by vulgarization and promotion 
actions aimed at facilitating their implementation 
by companies wishing to adopt management ap-
proaches recognized by the market and the business 
world in general. The experience of plastic bags is 
rich in lessons for any possible effort to adapt 
standards and laws. 

5 Conclusion 
Morocco has initiated a new dynamic on the politi-
cal, regulatory, economic, social and environmental 
levels. The environment in particular has been a 
priority national issue in recent years. Several ad-
vances have been achieved, but challenges still 
remain. The country's ability to achieve the ecolog-
ical transition to an inclusive economy that respects 
environmental constraints raises several questions. 
To achieve this, stakeholders must have a good 
understanding of the fundamentals of such a transi-
tion in terms of challenges, opportunities and im-
pacts. 

42  Autonomous public institution managed by a board of directors composed of 
state representatives, the private sector and consumers. 
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Annex 1: Major environmental issues in Morocco 

Water 

- Pollution of surface water (40% is of poor quality)
- Overexploitation of groundwater: 730 m3 per inhabitant per year, compared with 2,560 m3 per

inhabitant per year in 1960 (UNO threshold is 1000 m3), 530 m3 per inhabitant per year by 2030
- Degradation of lakes
- Several dams are filled with mud which means the loss of an enormous amount of water
- Rainfed agriculture: 80 to 90% of water requirements and 50% of water losses
- Water deficit: + 3 to 5 billion cubic meters by the start of 2030
- Average return on drinking water distribution systems: 70%
- Climate change

Land 

- Desertification (92% of the forest spaces initial)
- Landslide
- Salinization
- Loss of arable lands and drought
- Solid wastes and irrational use of pesticides and fertilizers

Air 

- 2.3 tonnes of CO2 per year per capita
- Agriculture: 31% of global greenhouse gas emissions
- Industrial pollution (Carbon dioxide: cement industry), (Greenhouse gas GES: energy)
- Pollution from transportation (vehicle fleet ~ 2,500 thousand vehicles, 70% of vehicles are over

10 years old and account for 60% of pollution), Growth of 5% of the number of vehicles per year
- Most polluted cities: Casablanca, Mohammedia, Safi
- OCP production (state-owned phosphate mining company) accounted for 7% of the 32 million

tons of CO2 emitted in Morocco in 2000.

Coastal and 
marine re-
sources 

- Urban planning (60% of the population)
- Tourism (90% of tourism infrastructure)
- Industrial pollution (80% of units), liquid waste
- Illegal sand mining
- Erosion (4000 tons / km2)

Biodiversity 

- Overexploitation of fishery resources (fleet = 2522 vessels)
- Invasion of foreign species
- Extinction of fauna and flora
- Flora: 25,000 species, 11% of which are endemic
- Fauna: 7,000 species, 25% of which are endemic

Forest 

- Overgrazing, overexploitation through various activities
- Fires, clearing
- Urbanization
- Drought: 40,000 hectares lost per year
- Average rate of deforestation is 9%

Energy 

- Petroleum products: ¾ of primary energy consumption
- Coal: 20%
- Consumption: +400 to 500 MW /year
- Gas: 10% (4% in 2010, 0.5% in 2000)
- Industry is first energy consuming sector, while agriculture accounts for 18.7% of total energy

consumption

Waste 

- 8 million tons per year (12 million tons in 2020)
- Household waste (18,000 tons per day)
- Industrial waste (2,000,000 tons per year, 55% of which is organic while 18% is hazardous)
- Medical and pharmaceutical waste (6,000 tons per year)
- Plastic bags

Source:  
ADA, « Plan Maroc Vert », http://www.ada.gov.ma/ApprochesConceptuelsPMV.php; ADEREE, «Stratégie Nationale d'Efficacité Ener-
gétique à horizon 2030», Mars 2014; IMANOR (2010), «Bilan de la normalisation au Maroc», Rabat. 
http://www.imanor.ma/index.php/content/download/18156/265186/file/bilan%20de%20la%20normalisation%20au%20Maroc.pdf; MAPM 
(2011), «Etude Cadre de l’Impact Environnemental et Social», Projet d’Intégration du Changement Climatique dans la Mise en Œuvre du 
Plan Maroc Vert (PICCPMV); MEMEE, Département de l’environnement (2010), «L’environnement au Maroc: vers une protection durable» 
Conférence du Réseau des Entreprises Maghrébines pour l’Environnement« Leader Maghreb, Partenaires pour une Croissance Verte » 
Casablanca, 17 Mai 2010; MEMEE, Département de l’Environnement, «Bilan des réalisations» 2014; MEMEE, Département de 
l’Environnement, «développement durable au Maroc: bilan et perspectives», juin 2012 and further documents already cited. 

37

http://www.ada.gov.ma/ApprochesConceptuelsPMV.php
http://www.imanor.ma/index.php/content/download/18156/265186/file/bilan%20de%20la%20normalisation%20au%20Maroc.pdf


   1/17 Environmental Law Network International 

38 

Annex 2: ACRONYMS 

ABH 
ADA 
ADEREE 

Agence du Bassin Hydraulique / Hydraulic Basin Agency 
Agence de Développement Agricole/ Agricultural Development Agency 
Agence de Développement des Energies Renouvelables et de l’Efficacité Energétique/  
Agency for the Development of Renewable Energies and Energy Efficiency 

AMISOLE Association Marocaine des Industries Solaires et Eoliennes/  Moroccan Association of Solar and Wind 
Industries 

AND-MDP 

APC 

Autorité Nationale Désignée  du Mécanisme de Développement Propre/ Designated National Authority 
of the Clean DevelopmentMechanism 
Association Professionnelle de la Cimenterie/ Professional Association of the CementIndustry 

BM Banque Mondiale / World Bank 
CEA Commission Economique pour l’Afrique / Economic Commission for Africa 
CESE Conseil Economique, Social et Environnemental/ Economic, Social and Environmental Council 
CGEM Confédération Générale des Entreprises du Maroc/ General Confederation of MoroccanCompanies 
CMPP Centre Marocain de Production Propre /  Moroccan Clean Production Center 
CNDD 

CNE 
CSAT 
CSEC 
DEPF 

Charte Nationale de l’Environnement et du Développement Durable/  National Charter for the Envi-
ronment and Sustainable Development 
Conseil National de l’Environnement / National Council for the Environment 
Conseil Supérieur de l’Aménagement du Territoire/ Higher Council for Regional Development 
Conseil Supérieur de l’Eau et du Climat /Higher Council for Water and Climate 
Direction des Etudes et des Prévisions Financières/ Directorate of Studies and Financial forecast 

FDA 
FDI 
FENELEC 

Fonds de Développement Agricole / Agricultural Development Fund 
Fonds de Développement Industriel/  Industrial Development Fund 
Fédération Nationale de l’Electricité et de l’Electronique / National Federation of Electricity and Elec-
tronics 

HCP 
IMANOR 
INDH 

Haut Commissariat au Plan / High Commission for Planning 
Institut Marocain de Normalisation/ Moroccan Institute of Standardization 
Initiative Nationale du développement Humain/ National HumanDevelopment Initiative 

IRESEN Institut de Recherche en Energie Solaire et Energies Nouvelles / Institute for Research in Solar Energy 
and news Energies 

MASEN 
MAPM 

MEMEE 

Morocco Agency for Solar Energy 
Ministère de l »Agriculture et de la Pêche Maritime/ Ministry of Agriculture and Maritime Fishing 
Ministère de l’Energie, des Mines, de l’Eau et de l’Environnement/ Ministry of Energy, Mines, Water 
and Environment 

OIT 
OMD 

Organisation Internationale du Travail/  International Labor Organization 
Objectifs du Millénaire pour le Développement/ Millenium Objectives for Development 

OMI Observatoire Marocain de l’Industrie / Moroccan Observatory of Industry 
ONE Office Nationale de l’Electricité/ National Office of Electricity 
ONEM Observatoire National de l’Environnement du Maroc/ National Observatory of the Environment of 

Morocco 
OREDD 

PIVM 

Observatoire Régional de l’Environnement et du Développement Durable/ Regional Observatory on 
Environment and Sustainable Development 
Plan d’Investissement Vert du Maroc/ Morocco Green Investment Plan 

PMV Plan Maroc Vert / Map of Green Morocco 
PNUE 
RSE/ RSO 

Programme des Nations Unies pour l’Environnement/ United Nations Environment Program (UNEP) 
Responsabilité sociale des entreprises/organisations/ Corporate social responsibility 

SIE Société d’Investissements Energétiques /Energy Investment Company 
Foreign direct investment 
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